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ART. I.—THE SHIPPER’S LIEN ON THE VESSEL. 


Districr Court or Maine, January 3 and 7, 1831. 
Crane v. The Rebecca. Scott, Claimant. 

A merchant who ships merchandise in a vessel on freight has a lien on 
the vessel for the loss of his goods, or any damage they may sustain from 
the fault or neglect of the master, or the insufficiency of the vessel. 

He may enforce his lien by process in rem against the vessel in the 
admiralty. 

In such a case the vessel is, by the marine law, hypothecated to the mer- 
chant for his damages, from the time that the misfortune happens, and his 
claim against it is preferred to the right of the general creditors of the 
owners. 

The right of preference may be lost by unreasonable delay. 

But his lien is not defeated by a bona fide sale before he has had an 
opportunity for enforcing it, and still less when the purchaser has knowledge 
of the claim. 

The master is not authorized to stow goods on deck without the consent 
of the owner. 

If goods are so stowed they are at the risk of the master, and if they are 
unavoidably lost or damaged, he cannot protect himself from his liability 
within the exception of the dangers of the seas. 


Tue libel in this case alleges that the libellant, on the 20th of 
March last, shipped at New York, on board of the schooner 
Rebecca, of which T. R. Cobb was master, ten hogsheads of 
liquor, consigned to E. Greely & Son, of Portland, to be there 
safely delivered, the dangers of the seas only excepted, at the 
stipulated freight of seventy-five cents the hogshead ; that the 
vessel arrived at Portland, and the consignees offered to pay the 
freight, and demanded the delivery of the goods; and that the cap- 
tain refused to deliver them, they having been lost in consequence 
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of having been carelessly and improperly stowed by the captain ; 
and prays for process against the vessel, her tackle, apparel, and 
furniture, that they be condemned and sold to pay the libellant 
his damages. 

Scott, the claimant, in his plea and answer, states that he pur- 
chased the Rebecca on the 20th of December last, of David 
Jones, who purchased her on the 5th of the preceding April of 
Francis Chase, (the owner at the time when the liquor in ques- 
tion was shipped) ; that the vessel in the intermediate time has 
been repeatedly at New York, where the libellant resides, and 
might there have been attached if she were liable to this process, 
and denies that she is by law liable under any circumstances for 
the damages which the libellant has sustained. 

The case was argued, on the question raised by the answer, 
as to the liability of the vessel, in specie, to answer for the dam- 
age sustained in consequence of the fault of the master, by 
Longfellow for the libellant, and C. S. Davies for the respon- 
dent. 

Ware, J. The libel and answer present a question of law, 
which, if decided in favor of the respondent, disposes of the case, 
without the necessity of going into an examination of witnesses. 
This question is whether the vessel is liable in specie to answer 
for the loss or damage, by the fault of the captain, of goods 
which are taken to be transported on freight. Another question, 
it is true, arises on the allegations of the pleadings; that is, 
admitting the general liability to be established, while the vessel 
remains in the hands of the owner at the time when the damage 
is sustained, whether this liability continues under any circum- 
stances after a sale. ‘This point, however, has not, in this stage 
of the proceedings, been argued, for if the first question is 
decided in the negative, this becomes unimportant, and if 
decided in the affirmative, it may depend on the facts and 
circumstances under which the sale was made. 

A doubt is suggested in the answer, but it was not insisted 
upon at the argument, whether the court has jurisdiction of the 
subject matter of the libel. In a case very similar to the present, 
as affecting the jurisdiction of the court, I have had occasion 
heretofore to consider this question, and have seen no reason 
since for changing the opinion then formed after a very able 
argument and on mature reflection, that this court has in a case 
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civil and maritime, the authority to enforce a maritime lien by 
process in rem. The only point, therefore, to be considered in 
this stage of the case, is, whether, by the maritime law, a lien or 
privilege exists against the ship for the non-performance of the 
contract entered into by the captain in a bill of lading. 

On the one side it is contended that this is against the principles 
of maritime law, incorporated from time immemorial into the 
customary law of the sea, and resting for its authority on those 
usages ond customs which form the basis of that universal marine 
law which is common to all commercial and maritime nations; 
on the otier side the universality of this principle is denied, and 
it is argued that if any such rule exists, it exists only as the 
particular law of particular countries, deriving its authority, not 
from the general customs of the sea, but from local usages or 
special acts of legislation. 

The authority principally relied on at the argument in support 
of the lien, is Abbott on Shipping. He says ‘the ship and 
freight, and therefore indirectly the owners, to the amount of 
the value of the ship and freight, are, by the marine law, bound 
to the performance of the charter-party.’ p. 93. He quotes, in 
support of the principle, the words of Cleirac in his Commentary 
on the laws of Oleron, commonly referred to in support of this 
rule of the marine law. By custom the ship is bound to the 
merchandise, and the merchandise to the ship. Us et Coutumes 
de la mer, p. 72; id. Navigation des rivieres. 12, p. 503. 
Abbott afterwards adds, ‘ It is true, indeed, that this principle of 
the maritime law, by which the ship itself in specie is considered 
as a security to the merchant who lades goods on board of it, 
cannot be carried into effect in this country, because the court 
of admiralty, in which alone proceeding can be carried on against 
the ship, has no jurisdiction in such a case.’ In a subsequent 
part of his work he recurs again to this principle. ‘ But,’ says 
he, ‘although the ship and freight are by the terms of the char- 
ter-party expressed to be bound to the performance of the cov- 
enant on the part of the owners or master, and this is conform- 
able to the maritime law, yet, as before observed, there does not 
appear to be at present any mode of obtaining in this country 
the benefit of the security of the ship itself in specie for the 
performance of such a contract made here.’ p. 170. 

It is difficult to find language more clear and explicit than 
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that employed by the learned author on this subject, or to express 
a rule of law in terms less doubtful or equivocal. He states it 
as a rule, not only of the general maritime law, but also of the 
maritime law of England, and to which the common form of the 
charter-party used in that country, is conformable. Can any one 
doubt that if the court of admiralty was permitted to take juris- 
diction of the subject matter, it would give the proper remedy ? 
It appears, if we are to take the law on Abbott’s authority, that he 
leaves no room for doubt on the subject. It is true that the only 
authority he cites for the rule is Cleirac. On a question of the 
ancient customary law of the sea, a name of greater weight will 
not be readily found, even if it should stand alone. But this 
principle does not rest solely on his authority. One branch of 
the rule which he lays down, that is, that the master has a lien 
on the merchandise for his freight, expressed in the epigram- 
matic terms, that the merchandise is bound to the ship, is famil- 
iarly known and practised upon by every ship-master. That 
the other is not of such constant and familiar practice is admit- 
ted. In the first place the occasions for its application are com- 
paratively rare ; and in the second, in England, to whose authors 
and courts we have heretofore been in the habit of looking with 
too exclusive an eye for our maritime, as well as our common 
law, admitting the lien to exist as a rule of law, it lies dormant 
and barren for the want of a court to enforce it. The courts of 
common law prohibit the admiralty, the only court which can 
give a remedy, from taking cognizance of the case. Yet so 
deeply rooted is this principle in the living spirit of the marine 
law, that even in England, long after it has ceased to be of any 
practical use for the want of an appropriate process to enforce 
the lien, we find the principle itself acknowledged by her most 
learned and popular authors on maritime law, and preserved by 
a silent but most expressive tradition, in one of the most common 
instruments in use in commercial transactions. 

The rule by which the ship is bound to the merchandise, 
appears to be of equal antiquity with that by which the merchan- 
dise is bound to the ship. Cleirac puts them both into the same 
sentence, and speaks of them as an ancient custom. By custom, 
says he, the ship is bound to the merchandise. He might well 
speak of the custom as ancient, even at that period, for we find 
the same principle in that venerable compilation of maritime 
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law, the Consulate of the Sea, which existed several centuries 
before his time. In the chapters 58 and 63, it is said that if any 
part of the cargo is lost or damaged by bad stowage or the 
insufficiency of the vessel, the captain shall bear the loss; and 
if he is unable to pay, the ship shall; and if the ship is sold, the 
merchants shall be preferred to all other creditors, except the 
seamen for their wages. 

The principle of reciprocal liens, of the cargo on the vessel, 
and the vessel on the cargo, is established by the Ordonnance de 
la marine of Lewis 14, 1. 3, tit. 1, art. 1135 Ll. 1, tit. 14, art. 
16, and is preserved in the Code de Commerce, 191, n. 11. 
280. But this was not the introduction of any new and peculiar 
principle into the maritime code of France. It was merely 
sanctioning, by a formal act of legislation, what had existed as 
customary law from time immemorial, and so it is considered 
and treated by the commentators on the ordinance and the code. 
1 Valin, 629, 363. Emerigon, c. 12, s. 3, in commenting on J. 
1, tit. 14, art. 16, Saisie des vaisseaux, which contains an enumer- 
ation of certain privileged credits, including the one now under 
consideration, says that the article neither creates any new priv- 
ilege, nor takes away any that existed before ; la disposition n’est 
ni taxative ni exclusive. But he criticises and censures the order 
in which the privileged creditors are marshalled, contending that 
the merchant, for the loss or damage of his goods, ought to have 
the first, instead of the fourth rank, which is assigned to him by 
the Ordomnance. ‘It seems,’ says he, ‘that the privilege of those 
whose merchandise has been lost or averaged by any other 
cause than the dangers of the seas, ought to be placed in the 
first rank, even before the seamen, since such losses and 
damages proceed often from the act of the crew; and it would 
be still more equitable to give to the merchant shippers preference 
over those who have loaned money on the ship before her 
departure, because the shippers are ignorant of the supplies 
and loans, which may have been made in the place of outfit.’ 
Contrats a la Grosse, ch. 12, sect. 14. Whatever may be 
thought of Emerigon’s criticism of the arrangement of privileges 
by the Ordonnance, there can be no doubt that he considered the 
lien in question as existing independently of it by the general 
marine law. Boulay Paty, the most approved commentator on 
the maritime part of the Code de Commerce, in his remarks on 
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this article, says ‘this rule is very ancient in the usages and 
customs of the sea.’ Cours de Droit Maritime, vol. 2, 297; 
see also vol. 1, 149, §c. It appears to me that these authori- 
ties justify the opinion that this rule exists as a part of the cus- 
tomary law of the sea, independently of all local or particular 
legislation, and that it rests for its authority on the same basis as 
the greater part of the maritime law of this country, the customs 
and usages of maritime commerce. 

But the authorities, if I have a right view of the law, do not 
stop here. ‘There is another light in which the subject may be 
viewed, which, if it be not decisive, is at least entitled to much 
consideration, when the question is regarded as one resting on 
the general principles of maritime law. By the civil law, which 
in this particular is followed by the common law of England, 
the owner or evercitor is bound by all the acts of the master 
falling within the range of his authority. Omnia enim facta 
magistri debet prestare, quieum praposuit. Dig. 14. 1, 5.; 
ejus rei nomine cujus it prepositus fuerit. D. 14.1. 7. Ifthere 
were several creditors each was bound in solido, to the full extent 
of the obligations contracted by the master, D. 14. 1, 253; the 
equitable principles of the civil l:w, on the revival of commerce 
and civilization, impressed themselves strongly on the maritime 
law of the middle ages. But in borrowing this principle from 
the Roman law, the maritime nations of Europe generally, with 
the exception of England, adopted it with a qualification. They 
held the owners bound severally in solido for the acts of the 
master, but limited the extent of their responsibility to the value 
of the vessel. Each might be proceeded against separately, and 
each was bound to the full value of his share in the vessel, but 
for nothing further. That such was the law of the Mediterranean, 
appears clearly from the Consulate of the Sea. In that case it 
is said that the interest of the owners in the ship is bound for 
the payment of the obligations contracted by the master, but that 
he has not the power to bind their other property without a 
special procuration for that purpose. Consulat de la Mer, sect. 
45,46; Boucher’s Transl. Again; if the master borrows 
money in a place where the owners do not reside, and the vessel 
is lost before the loan is paid, the owners are not bound to pay 
the creditor any thing ; it is enough for them, says the Consulate, 
that they have lost their vessel. ‘The ancient law of Holland 
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limits the responsibility of owners in the same manner to their 
shares in the vessel. Voet ad Pandecta, |. 15. 1,5. Kuricke, 
Quest. illust. 20. p. 276. Loccennius De jure maritimo, |. 
3. c. 7, 8.10. Vinnius in Peckium, note, p. 155. The same 
limitation of responsibility is established by the statutes of 
Hamburgh. Kuricke in jus Mar. Huns. ; tit. 6. art. 3, p. 766. 
And, according to Emerigon, such is the principle established 
generally by the jurisprudence of the north of Europe. Contrats 
ala Grosse ; ch. 4.s. 11. The commentators on the Ordonnance 
of the Marine were divided in their opinions as to the true con- 
struction of second article of Book 2. tit. 8; which renders the 
owners responsible for the acts of the master, but discharges 
them on their abandoning the vessel and freight. Valin con- 
tended that the owners were liable to the full amount for all the 
contracts of the master, and that the Ordonnance limited their 
responsibility only in regard to obligations arising from his negli- 
gence or faults. Vol. 1,562. Emerigon and Pothier held 
that the limitation applied to their responsibility for contracts as 
well as-faults. Contrats a la Grosse, ubi supra; Traité des 
Obligationes, n. 451. Traité des Charte-parties. The Code 
de Commerce has Jeft this question where it was left by the 
Ordonnance, merely copying its words. Boulay Paty, in his 
Cours de Droit Maritime, tit. 5. s. 15 vol. 1. p. 269, adopts 
the opinion of Emerigon and Vothier. He has examined the 
questions with his usual ability and more than his accustomed 
care, and concludes the discussion by asking, ‘can a doctrine 
established for so long a time, attested by so great a number of 
jurisconsults, and followed in all maritime Europe, be at this 
time seriously brought into controversy ? 

If it be assumed as an established principle that, by the general 
maritime law, the responsibility of the owners for the acts of the 
master, is limited to the value of the vessel and freight, and that 
by abandoning them to the creditor they may withdraw them- 
selves from their obligation, what is the natural consequence of 
the principle? Is it not to render the ship herself liable to the 
creditor in specie? So I understand the law, and such, as 1] 
understand it, is the doctrine of the books. Emerigon, in the 
chapter already quoted, says that the obligation of the owners is 
rather real than personal, and the language of the Consulate of 
the Sea is express, that, if the master does not pay the creditor, 
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he may cause the ship to be sold and pay himself, restoring the 
surplus to the owner, after his own debtis paid. Sec. 706, 7, 2. 
Indeed when the law confines a creditor to a particular fund 
for his remuneration, it cannot be so absurd as to prohibit him 
from making that fund available, by laying his hand on and 
securing it. The maritime law is not chargeable with any such 
absurdity ; after it has, on principles of general policy, restricted 
him to a particular fund, it not only permits him to proceed 
directly against it in specie, but gives him a privilege against it 
over the general creditors of his debtor. 

This privilege, so far from being dangerous and embarrassing 
to commerce, as it was represented at the argument, appears to 
me to be perfectly natural and just, and entirely in harmony 
with the general spirit of maritime law. It stands on the prin- 
ciple of entire reciprocity. What can be more reasonable and 
equitable, when a privilege is given to the ship against the mer- 
chandise for whatever may be due from it as the price of marine 
transportation, than to allow a corresponding privilege to the 
cargo against the ship for whatever losses or average the cargo 
may sustain in consequence of the insufficiency of the ship, or 
the fault of the master? What more natural and just, when the 
ship has been the cause or occasion of the loss or damage, than 
to look to the ship for reparation? For the fault of the master 
the owners are responsible, as for their agent. The condition of 
the owner is not made worse by rendering the ship liable. It 
is indifferent to him whether the merchant obtains a satisfaction 
from the ship or from his other property ; but it is not equally 
indifferent to the merchant whether he is allowed or not to look 
to the ship for security, as this is not only often his best, but 
sometimes will be found his only security. 

It is objected that this is a case of the first impression, and 
that the reports furnish us with no decision in point. The 
reason has already been given why the English reports furnish 
no case. The common law courts cannot give the remedy, and 
they will not allow the court of admiralty to take cognizance of 
the case. Whether it be or be not the first impression in this 
country, | am unable to say. A very small portion only of the 
decisions of our courts of admiralty is in print, and we cannot, 
therefore, infer with certainty that the principle has been here 
decided, because no case is reported. But the true answer to 
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the objection is, that the law does not consist of cases but of 
principles, and when a party claims the benefit of a principle, 
the true question presented for the consideration of the court, is, 
whether the law is so; if it is, he is entitled to the benefit of the 
rule, though he may be the first man who has invoked its aid. 
In this case my opinion is that the lien is sustained by the gen- 
eral principles of the marine law, as well as by the imposing 
authority of the most respectable writers who have illustrated, by 
their labors, this branch of jurisprudence. I feel the more con- 
fidence in the opinion which I have adopted on an examination 
of the authorities, from being informed that it corresponds with 
that of merchants in this place most conversant in maritime 
commerce. 

Feb. 19. After the decision was pronounced on the question 
of law raised: by the libel and answer, the case was heard on 
the evidence. The sale of the vessel was proved as alleged in 
the answer ; it was further proved that the rum was stowed on 
the deck of the vessel and as well secured there as a deck load is 
ordinarily in a West India voyage ; but after the Rebecca left 
New York she encountered a gale of such unusual violence that 
it was argued that the loss of the deck load might be inferred as 
a necessary consequence of the violence of the seas, and the 
deposition of the wife of the master was offered to prove the 
fact, but it was rejected as inadmissible on account of the interest 
of her husband. The freight agreed for was seventy-five cents 
per hogshead, and the freight of the corn under deck was two 
cents per bushel; that the ordinary freight in vessels regularly 
trading between New York and Portland was one dollar per 
hogshead, and five cents per bushel for corn; but in transient 
vessels, as this was, the price varied from seventy-five cents to 
a dollar. As soon as the libellant heard of the loss of his goods 
he ordered process to be instituted against the vessel, but before 
it could be served she had left the port and did not return until 
a day or two before she was arrested. During the summer 
she had been employed in carrying rocks from the North River 
to the breakwater in the Delaware, and had twice stopped at 
the port of New York for a few days; but there was no proof 
that the libellant knew of her being there. 

Ware, J. The general question of the liability of the vessel 


to answer in specie for the loss or damage of goods taken 
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on freight in those cases in which the master and owners are 
personally liable, having been decided, the case now stands for 
decision on the facts and principles of law which they involve. 
The libel is founded on the bill of lading by which the master 
contracted for the safe carriage of the goods and for their de- 
livery to the consignee, the dangers of the seas only excepted. 
It is contended, on the part of the respondent, that the loss was 
occasioned by the dangers of the seas, and is therefore within the 
exception. The evidence on this point, the deposition of Mrs. 
Cobb being excluded, is not direct and conclusive, though such 
as to render it in some degree probable, and if it were material 
to be proved, the respondent might be entitled to time to pro- 
cure and introduce the evidence. But in the view which I have 
taken of the other parts, I do not think it material. All the 
merchandise stowed in the hold came safe, and there is every 
reason to believe if this had been thus stowed, that this also 
would have been brought safe. The inference is, therefore, 
irresistible, that the goods were lost in consequence of their 
exposure on the deck. 

Even if it were admitted that the written contract might be 
explained by parol evidence, the respondent has failed in an 
attempt to prove that they were thus stowed by the consent or 
with the knowledge of the owner ; he has equally failed to prove 
that they were taken at a reduced freight, from which such a 
consent might be inferred from the usage of trade. On the 
contrary the freight hired in this case by the shipper, was at a 
higher rate than that paid for goods that went in the hold. The 
freight of the corn and coffee below was at two fifths of the 
ordinary rate paid in the regular packets, and that agreed upon 
for the rum was three fourths. The argument, therefore, if any 
could be derived from the rate of the freight, would be rather 
against than in favor of the respondent. 

The case then is brought to this point; is the master, on a 
common contract of affreightment, authorized to stow the goods 
on deck, without the consent of the owner? I think it quite 
clear that he is not, and that if he does so, it is done at his own 
risk ; if any loss or injury happen to them he must answer for it. 
When he signs a bill of lading in the common form, he contracts 
to carry the merchandise safely in the usual mode of conveyance, 
which is to have it safely stowed under deck. Such is the 
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present custom. If there may, by the usage of trade, be an 
exception in particular places in favor of small craft, plying 
between port and port, such as that mentioned by Valin, vol. i. 
397, vol. ii. 203 ; or should it,be admitted that the usage of car- 
rying a deck load in vessels of greater burthen, such as was 
testified to, as existing between this port and Boston, may in the 
particular cases protect the captain from his liability, the usage 
being in derogation of the general rule, in order to avail the 
captain in his defence, must be strictly proved, and ng such 
usage is proved as existing between this port and New York. 
On the contrary we learn from the testimony that goods are 
sometimes taken on deck by agreement, in which case the usual 
terms are half freight, but that if they are stowed on the deck 
without the consent of the owner, they are understood to be at 
the risk of the master. ‘This case then falls under the general 
rule, and the master, when he signed this bill of lading, bound 
himself to all the obligations, as to the safe and careful stowing of 
the merchandise, that he would have been bound to had it been 
for a foreign voyage. He cannot exempt either himself or the 
vessel from liability under the contract, within the exception of 
dangers of the seas, unless the dangers were such as would have 
occasioned the loss had the goods been safely stowed under 
deck. See the case of Dodge v. Bartol, 5 Greenleaf, 286. 
But this, it appears in the present instance, would not have been 
the case, as the goods under deck came safe. It follows that 
though in point of fact the goods were washed over by the vio- 
lence of the seas, the master is responsible, and therefore the 
vessel, which stands as surety for his default in this particular, 
unless she is exempted by other facts in the case. 

It is contended that she is exempted on two grounds. First, it is 
said that the shipper has lost his lien by neglecting to enforce it 
within a reasonable time. It is admitted that the general interests 
of commerce require that liens of this description should be en- 
forced without undue delay, and the evidence in the present 
case shows due diligence on the part ofthe merchant. As soon 
as he heard of the loss, he ordered process to be commenced 
against the vessel, but, before it could be served, she had left this, 
her home port, and did not return until about nine months after, 
when she was immediately arrested. It is true that in the inter- 
vening period she was engaged in transporting rocks between 
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the Hudson River and the Delaware, passing the city of New 
York at every trip, and that twice she stopped at that port for a 
few days. But it is not proved that these facts were known to 
the libellant. ‘The master at this time was changed, so that if 
she had been reported in the shipping lists, it would not be 
obvious that it was the same vessel, and the nature of her em- 
ployment was not such as would be likely to bring her to the notice 
of a merchant. These circumstances are certainly not strong 
enough to justify a presumption of knowledge on the part of the 
libellant without proof, and the simple delay of nine months, 
under the existing state of facts, will not create a bar to this suit, 
in the nature of a prescription. 

If the lien is not extinguished by prescription, it is contended 
that it is defeated by the transfer; that though the vessel might 
be still liable in the hands of the original owner, it ceases to be 
in the hands of a bona fide purchaser. Every maritime privilege, 
says Emerigon, carries with it a tacit hypothecation. Tout 
privilege emporte avec soi hypotheque tacite. Contrats a la 
Grosse, ch. 12, sect. 2. It is created by the operation of law 
without any concurring act on the part of the creditor, and 
attaches itself to the thing bound, from the moment that the debt 
exists. The lien or right of the libellant was anterior in date to 
the title acquired by the purchaser. Will the law permit this 
right to be defeated by a sale, without any fault or negligence 
on his part? The policy of the law, in allowing to the shipper 
a privilege against the vessel, is to give him additional security. 
He may wish to ship goods in a vessel with whose owner he is 
unacquainted ; or the vessel may be chartered by the master on 
such terms that the owner would not be responsible for his acts, 
and the merchant may be entirely ignorant of the terms of the 
charter. In favor of commerce, the law allows him to look to 
the vessel herself for his security. If it did not allow him a 
reasonable time to make this security available, if it could be 
defeated by an immediate sale of the vessel, it would be usually 
found to fail precisely on those occasions, and under those 
circumstances, which are the principal reasons for giving the 
privilege ; that is, when the owner, or the exercitor under the 
charter-party, is not, in point of property, responsible. 

I do not mean to deny, if a privileged creditor remains silent 
after having had a proper opportunity to enforce his lien, and 
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suffers the vessel to be sold to a purchaser without notice of the 
claim, that he may forfeit his rights, or may be considered as 
waiving them, and as relying on the personal responsibility of 
the master and owner. On the contrary, it appears to me that 
any considerable delay must endanger his lien. But in the 
present case nothing of this kind has occurred. ‘The shipper 
has used all the diligence practicable, and has proceeded to 
enforce his right at the earliest opportunity. Under these 
circumstances my opinion is that the purchaser took the vessel 
cum onere. If this is a correct view of the case, it applies as 
well to the second purchaser as the first. 

It was strongly urged at the argument that the sales were not 
bona fide, but nade with a view of withdrawing the property from 
the reach of the libellant. I do not place my opinion on this ground ; 
but the evidence is entitled to much consideration in another 
point of view. Admitting that the sale was bona fide and not 
colorable merely, the case of the respondent will not be strength- 
ened if it appears that he purchased with notice of the claim, 
and of the vessel’s liability. The first transfer to Jones was to 
the son-in-law of the owner. Before this sale the consignee 
gave notice to the master that the vessel would be held to answer 
for the damages. ‘The knowledge of this is not indeed by the 
evidence brought home with certainty to the purchaser, but the. 
presumption is very strong that he knew of the misfortune that 
had occurred on the voyage. On the return of the vessel to 
this port in December, Jones, who went in her as master, left 
her at Boston and returned by land, and, before her arrival, 
transferred the vessel, with evident marks of precipitation, to his 
brother-in-law, Scott, the present claimant. As both the owner 
and the master, at the time when the loss happened, were 
insolvent, these proceedings are naturally calculated to create a 
suspicion that the intention of the libellant to look to the vessel 
for his damage, was understood by the parties, and that these 
transfers were made with a view of embarrassing him in his 
remedy; and these suspicions are raised into a presumption, 
when it is observed that the claimant, in his answer, has not 
denied his knowledge of the existence of this claim. It is true 
that silence is not to be taken as a confession, but it is equally 
true that it is notadenial. Qui tacet non utique fatetur, verum 
est tamen eum non negare. And in a case where a denial might 
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be of some importance to a party, and when it might well be 
interposed, his silence, though not construed into proof against 
him, leaves all the facts, which have a tendency to raise a pre- 
sumption of his knowledge, pressing upon his case with their 
full weight. 


ART. I1.—RULES OF EVIDENCE. 
NO. IIl. 


Incompetency of Witnesses from Interest. 

In the preceding numbers, we have shown, or endeavored to 
show, the impropriety of those rules of law, by which, in case of 
the atheist, the want of one of the sanctions to truth, and in that 
of the convict, the supposed weakness of all those sanctions, 
have, even in the absence of all motive to falsehood, been con- 
sidered as sufficient reasons for the exclusion of their testimony. 
In the case now about to be examined, a different reason for the 
rule of exclusion has been given. In all systems of law, men 
stand excluded to a great and indefinite extent, for no reason, 
but because they are exposed to the action of this or that species 
of motive, without any inquiry whatever, whether the motive 
which excludes, will lead in a sinister direction ; or, if leading in 
that direction, whether there may be opposing motives of 
sufficient strength to counterbalance this bias ; or whether, even 
if this sinister motive should have an overpowering force, there 
be any danger that the testimony, being false, will be received 
and acted upon as true. 

By the civil law, which is in force over almost the whole 
continent of Europe, father and son, patron and client, guardian 
and ward, are mutually excluded from giving evidence for each 
other ; a servant or dependant is incompetent to give evidence 
for his master, and the testimony of a friend or enemy is regarded 
with great jealousy.’ In Louisiana,’ ascendants cannot be wit- 
nesses with respect to their descendants, nor descendants with 


1 Vide Hein. ad Pan. lib. 22, tit. 5, s. 140, 14. 
2 Code of Lou. art. 2260, 2261. 
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respect to their ascendants.' By the common law, those above 
excluded, are admitted as witnesses, but ‘ all those who have 
any legal, certain, or immediate interest in the result of the case, 
or in the record as an instrument of evidence, are disqualified.” 
And those thus disqualified are excluded ‘ from a supposed want 
of integrity.’ 

Excluded ‘ from a supposed want of integrity !’ as if pecuni- 
ary rights and obligations — rights and obligations which are the 
results of law alone — can neither be acquired nor retained, but 
by a sacrifice of all claims to integrity. Does it never happen 
that such rights are acquired, or, being acquired, are retained, 
with integrity in their possessor? No matter whether those 
rights be sought after or retained with or without the aid of 
courts of law, there will be equal integrity in the individual 
demanding or retaining ; and if an individual will sacrifice, to 
obtain his objects, all claims to integrity in courts of justice, there 
is no very good reason to suppose him more scrupulous when 
out of those courts. 

Still want of integrity, unless followed or likely to be followed 
by perjury, is no sufficient reason for the exclusion of testimony. 
In the rules for this purpose, to render them proper, the assump- 
tions are, that the interest, pecuniary or other, (for which the 
witness is rejected) will have an effect adverse to the truth ; 
that is, it is an interest unjustly claimed by the plaintiff, unjustly 
withheld by the defendant; that the witnesses on either or both 
sides, if interested for the parties respectively calling them, will, 
to promote those interests, perjure themselves ; and that perjured, 
they will probably nevertheless be believed, and, being believed, 


1 In the Belgic code, recently promulgated, some useful and important 
innovations have been proposed. The only absolute exclusions are those of 
the husband and wife of a party to the cause, and all his relatives in a direct 
line. But the relatives and connexions of a party in the cause in a collat- 
eral line to the fourth degree, the presumptive heir or servant of a party, 
all directly or indirectly (pecumarily) interested, all persons convicted of 
robbery, theft, of swindling, or those who may have suffered any punish- 
ment that renders them infamous, are said to be reproché ; probably refer- 
ring to the old rule of Roman law, by which the evidence of two witnesses 
is conclusive (plena probatio) in certain cases; and meaning that a witness 
of either of the classes enumerated, shall not be a witness for that purpose ; 
that is, of forming a plena probatio with one other witness; but that, for 


every other, they are admissible. Vide Bentham’s Rule of Ev. vol. 5, 
745, 746. 


2 2 Starkie, 744. 
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misdecision, to the prejudice of one side or the other, will be the 
result. It must be considered as preponderantly probably, not 
that some one or more, but that all these results would ensue 
from the admission of the now excluded testimony, or else the 
rule cannot be supported. If, for instance, the interest which 
excludes, be it social or pecuniary, be in accordance with the 
truth, the greater the interest the greater the security for veracity, 
and the less the probability of falsehood. Or, if, in case of the 
interest under consideration, acting in a sinister direction, there 
should be motives to veracity sufficient to prevent falsehood ; or 
if, whether true or false, the testimony delivered should receive 
no more than a proper credit ; or if, being false, and yet obtain- 
ing credence, misdecision should not be the result; no evil, as 
far as the ends of justice are concerned, is done. 

The conduct of an individual in giving testimony, as in every 
other act of his life, will be the result of motives; and whether 
veracity be the result, will depend on the motives to which he 
is exposed, and on his sensibility to their action. Of the whole 
field of human action, however trivial or important, there is 
nothing, which is not the result of motives equally trivial or im- 
portant. Mental or physical motion is alike caused by some 
force applied, and it might as rationally be supposed that tnert 
matter would move of itself, without any extraneous force appli- 
ed, as that any human action should take place, without some 
motive or interest impelling. 

The work of the memory is easier than the work of invention ; 
the difficulty, the labor, of framing falsehood with success — of 
keeping out of view true facts, and bringing forward false ones, 
and of making those false ones appear as true,—the mental 
labor attending all this, and the love of ease to prevent, the fear 
of shame, the disgrace which, as far as the public is concerned, 
is known and seen to attacli to falsehood in general, and to false 
testimony in particular —the fear of present and future punish- 
ment, a fear in proportion to the severity of the punishment 
present or future, — all constitute motives in every case (the 
atheist excepted) to prevent falsehood. ‘These motives act with 
their ordinary force on all witnesses, whether interested or not ; 
and with not the less force, because the individual subject to 
them may have some pecuniary interest. ‘They act (with rare and 
casual exceptions and not requiring consideration,) in favor of 
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truth. Truth, then, will always be the result unless there be 
some one or more motives acting in a sinister direction with 
power sufficient to overcome these standing guards to truth. Of 
this there is the same certainty as that the ball, set in motion, 
will move in a direction and with a force corresponding to 
those of the impelling power. 

But of the motives affecting human conduct, whether in 
giving testimony or in any thing else, there is no one which acts 
in a uniform direction; no one which may not act equally for 
the promotion of truth or of falsehood. ‘Take the case of a 
person on trial in a criminal prosecution, who is excluded, because, 
from a wish to preserve his own life, it was supposed he would, 
if admitted, perjure himself. If the individual so rejected were 
innocent, every word he utters being consistent with other facts 
in the case — every truth he states being corroborated by truths 
uttered by others, — will aid him in proof of his own innocence ; 
and falsehood being known and universally considered to be a 
sign of guilt, by this very motive of self-preservation he will, 
being innocent, be induced to utter the truth. If guilty, fearing, 
dreading the truth, knowing that by its utterance his doom is 
sealed, he is driven to falsehood as the only means of escape. 
Filial affection, the father being in the right, will act in coinci- 
dence with and be promotive of the truth; he being in the 
wrong, the same motive will act with a tendency adverse to the 
truth. So, too, of every other motive to which the human mind 
is subject, there is no one which is not capable of acting in a 
direction favorable or adverse to the truth. No individual, then, 
should be excluded, because he is exposed to the action of any 
given motive. 

Neither can a certain inference be drawn as to the truth, from 
the number of motives to which a witness may be exposed. 
The motives on one side may be weak and on the other strong 
to any degree of strength. Suppose half a dozen motives 
acting in favor of truth, yet they may all act with so feeble a 
force as to be overcome by some one motive acting with extra- 
ordinary activity in a sinister direction. If, then, in case of six 
acting in favor, and one adversely to the truth, the inference 
drawn from numbers merely, that truth is the result, is not con- 
clusive ; still less probable is the opposite presumption, that of 
the preponderance of one motive over the opposing six. 

VOL. VI.—NO. XI. 3 
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Nor do the spectes or number of motives afford a sure ground 
of inference, for individuals are as diverse in sensibility as in 
character, and a motive, which, with one, might be all powerful, 
with another might exert an influence scarcely perceptible. Fear 
of shame might restrain one individual, while with another, it 
might be weak and inefficient in its action. Equally variant, as 
far as the same individual is concerned, may be the force of 
any given motive at different times and under different circum- 
stances. Motives of strength today, in one direction, may 
tomorrow lose their power, or their force may act in an oppo- 
site direction. 

There are, then, no motives acting with a uniform tendency, 
nor with the same force on different individuals, nor even on the 
same individuals at different times. They are not, like the levers 
and pulleys of mechanics, the subjects of precise and close cal- 
culation. The heart of man is not subject to inspection, his 
motives to knowledge, nor his passions to measurement. The 
conduct of an individual will depend on the comparative number 
and strength of the motives respectively leading to truth or false- 
hood, and on his sensibility to their action. Attention to one 
motive, or the number of motives, only, might lead to error. 
Though it were certain, that any one motive of great power, or 
any number, were acting in favor of mendacity, still, unless the 
opposing motives, and the sensibility of the individual in relation 
to these motives respectively, were taken into account, it is 
obvious, the conclusion would be erroneous. _ Probity is, in truth, 
in respect to giving testimony, as in other cases, rather relative 
than absolute. .4bsolute certainty is unattainable. One indi- 
vidual is better, his statements more credible, than those of 
another ; but of no one can it be said, that every thing he utters 
will be true, or will be false, any more than that every thing he 
may do will be right or wrong. ‘Truth or falsehood can never 
be foreknown; and zo one, for any supposed probable results 
of his testimony, should be excluded. 

It is utterly impossible to form any well-grounded prediction 
as to the truth or falsehood of the statements of any witness, 
from the mere fact that he is exposed to the action of this or that 
motive. How absurd then the law, that, even without any sur- 
vey of the circumstances in which the witness is placed, with- 
out any knowledge of his character, without the trouble of an 
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examination to ascertain, as far as is ascertainable, those facts, 
by a rigid and unbending rule, excludes, condemns, the indi- 
vidual without hearing him. 

But improbity in no one form, and in no one form more than 
another, should be presumed. Whatever reason there may be 
to anticipate perjury in any individual in the suppport of any 
claim he may have, when called on to give testimony in support 
of that claim, there is equal reason, neither greater nor less, to 
suppose that, for the same interest, with an equal chance of 
escape, he would suborn witnesses and forge a deed. All interest 
being to be supported by dishonest means, or rather by the law 
presumed to be so supported, false testimony will be no more 
likely to be resorted to than any other form of improbity, only 
as it seems more or less likely to promote the dishonest ends 
proposed. And if perjury be so probable, and be presumed to 
result from so slight motives as we shall see that it is assumed to 
result from, in parties and in witnesses, it would be but a neces- 
sary and proper extension of the rule of supposing improbity, to 
presume all parties suborners; for the difference of crime is 
trifling, and if the party would perjure himself, he would suborn 
others, and all witnesses thus be suborned. If an interest of one 
shilling is to be the ground of presuming perjury for the purpose 
of exclusion, there seems no reasonable doubt that those who 
would forfeit their integrity to retain that sum, will do the same 
to acquire a greater. Upon this principle all testimony would 
be excluded. The reasoning by which one form of improbity 
is presumed, is equally applicable to every other; and he who 
anticipates perjury as the common and ordinary course of all 
who have any interest in dispute, should not scruple at the 
further extension of his own reasoning. 

But whatever other exclusions may be proper, pecuniary 
interest, the only interest of which the human mind is suscept- 
ible according to the universally received and generally accred- 
ited canons of the common law, is manifestly an improper ground 
for the rejection of testimony. Pecuniary interest, as before 
remarked, can hardly be supposed to act in all cases adversely 
to the truth. Whenever it acts in coincidence with the truth, 
whenever it is consistent with, and is supported by, the truth, 
the greater the interest, the stronger the guaranty of veracity. 
But suppose the only case where there is the least pretence for 
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exclusion, namely, that in which interest acts in a direction 
adverse to the truth. Still is it preponderantly probable that for 
this one interest all others will be disregarded? ‘The witness 
testifies under circumstances seen by all, and known to himself 
to be considered by others as pregnant with suspicion, and 
exposing his statements to doubt. He knows his statements 
will be thoroughly canvassed ; that in proportion to his interest 
at stake, will be the watchfulness and suspicion with which they 
will be received; and with this knowledge of the thoughts of 
others, falsehood will be seen by him to be, as on all occasions, 
a path beset with difficulty and danger, and one eminently and 
peculiarly so in this. Is it, then, so very preponderantly proba- 
ble that all, rich or poor, with so many motives, loss of reputa- 
tion, fear of punishment, &c. deterring, will, to promote this one 
end, and under circumstances so obviously exposing them to 
suspicion, commit wilful and deliberate perjury, and that for 
any sum, however small? And that they will be more likely to 
do this to obtain any sum, however small, than to promote the 
interests of those with whom they are united by the nearest ties 
of connexion, or even to preserve life? In proportion to the 
extent of the interest, and according to the relative situation of 
the witness, will be the temptation to swerve from the truth; 
but be the interest ever so great, it can never be certain that he 
will so do; while that he will not so do, the probability is per- 
petually increasing with the diminution of the sum. It may 
render the witness exposed to its action less deserving of belief 
than one not so situated; it may expose his statements to suspi- 
cion ; but of the credence to be given, of the deductions to be 
made from them for this cause, the judge or judges of fact are 
as competent to form an opinion, as when, for other causes, 
similar allowances are made. 

Whenever the testimony of an individual interested, is rejected, 
that evidence being necessary to a just result, a certain evil, 
misdecision, is the inevitable consequence. The evil falls on, 
and is suffered by the party in the right, and who, by this exclu- 
sion, is deprived of what properly belongs to him. Is it on the 
part of the plaintiff that this evidence is necessary to substantiate 
his claims? by its exclusion he suffers the only evil that is appre- 
hended, namely, misdecision ; the very evil, to prevent which, 
the witness is rejected. 
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Doubtful as it may justly be considered, whether every interest 
will lead to perjury, or whether for every interest, every individual 
will perjure himself, still more doubtful is the only real evil which 
can result from the admission; namely, that it should be to the 
prejudice of the party having the right; for if admitted, and the 
proper credit only be attached to it, no evil whatever follows. 

But what is the danger of so disastrous a result? What 
greater danger of deception is there in this, than in any other 
case of testimony exposed to suspicion from other causes? It 
should be ever remembered that the danger of deception is not 
as the danger of falsehood, at any time; still less so when the 
danger of falsehood.is perceived. The more probable it is that 
any individual will testify falsely, the less likely is it that the 
falsehood of such individual will deceive. Falsehood is most 
dangerous when most unexpected. The more obvious the 
danger of perjury from interest, the less the danger that such 
interested testimony will prove deceptive. Pecuniary interest, 
as all see and know, acts with force. All believe this, and take 
precautions to prevent testimony, coming from such a source, 
from producing too great an effect on their minds. Fear or 
enmity, love or hate, or revenge, any of the passions, are infinitely 
more likely to lead to deception. They may exist and act, and 
yet their very existence be unperceived. The effect of love or 
hate is unknown ; there is no mode by which their strength can 
be measured, or the sensibility of any one to their action be ascer- 
tained. A cloud covers them, and conceals them from human 
inspection. We have no index by which to measure the 
intensity and activity of their power. Of money, its strength as 
a motive, is, in the same individual, in proportion to its amount ; 
and in different individuals, in proportion to their relative suscept- 
ibility to the influence of pecuniary motives. From a million 
to one dollar, or to one cent, there is an infinity of subdivisions 
and of pecuniary interests and motives. ‘There is wealth, from 
any, the greatest, to any, the smallest sum; from that of Croesus 
to that of his poorest subject ; and the force of the motive arising 
from the same amount, will vary in proportion to the situation 
and character of the individual exposed to its action. The 
individual whose income is a million per annum, and he whose 
life is supported from day to day by begging, will not be equally 
affected by the motive to save or gain a dollar. The old 
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woman who sells apples at the corner of the streets, knows the 
difference between two and one, in reference to cents, dollars, 
or millions of dollars ; that two dollars, or two millions of dollars . 
will be more objects of desire than one dollar or one million of 
dollars ; she knows that the price of half a dozen apples would 
be regarded differently by herself and by the rich merchant who 
passes by her; that while the loss of a dollar would be felt by 
her as a serious matter, the man of millions would not regard it. 
All this she knows, and every body knows, save and except the 
judge, who considers the motive to save or gain any sum, more 
or less, a million or one dollar, as having the same force on the 
the minds of all individuals, from kings to beggars; and that 
force to be infinite. While pecuniary interest is thus seen, and 
its force as a motive, and the susceptibility of any individual to 
its influence may be estimated with very considerable probability, 
and while most other motives are involved in uncertainty, or 
shrouded in darkness, is there a good reason for sweeping off, by 
one indiscriminating rule, all interested witnesses, without any 
distinction as to the amount of their interest, or its probable 
influence as a motive? Isthe danger so great that with cireum- 
stances, written legibly in figures on his forehead, the witness 
would obtain undue credit with the judge, who is so acutely 
sensible of its force, as now to exclude the witness ; or with the 
jury, who themselves know the value of money, and the influence 
of the motive, and who would be cautioned by the judge, and 
warned by counsel, of the danger of falsehood? Would there 
be such magic in the testimony of one thus subject to suspicion, 
that all would yield to its influence? The judge, the jury, all, 
see the danger ; all know that money has power over the mind. 
There is no judge or juryman by whom this motive will not be 
seen as having weight, and who, seeing this, will not be guarded 
against this evidence. Is there so great danger, then, that they 
will fall into the error of giving this evidence undue and improper 
credence? Is there any, the smallest reason to believe that the 
testimony of an interested witness cannot be weighed and com- 
pared, as well, nay, much better, than that affected by the interests 
of social life? If the testimony of those thus affected, is, and 
has been admitted without evil, is there any shadow of a reason 
to anticipate any pernicious consequences from the admission of 
this? If the judges of the law or of the facts were sufficiently 
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on their guard against deception from this source, there would 
evidently be no danger from this evidence. Those, who, without 
hearing or knowing the evidence, have rejected it as false, 
excluding all evidence to disprove this influence of theirs, were 
clearly more than sufficiently on their guard. If, then, watch- 
fulness were substituted for exclusion, and if that watchfulness 
should be sufficient for the emergency, all the benefit of the 
admission of the testimony might be obtained without any immi- 
nent hazard. 

Let, then, the evidence be admitted. If the interested wit- 
ness, being admitted, is not believed, his testimony has no weight 
in the cause; it is, in effect, rejected; and the result is the 
same, in the particular case, as if he had been excluded. 
Suppose, on the other hand, that the evidence is believed, and is 
effective for the purpose of affording proof, on which a decision 
is grounded; then, if it is correctly credited, justice is done, 
where, without its admission, injustice might have been unavoid- 
able. 

If it is asserted that it was improperly credited, the assumption 
by the person thus alleging, is, that he is a better, surer, safer judge 
of the truth of testimony he never heard, and of which he knows 
nothing, than the judge who sees, hears, and examines, and who, 
after this examination, after hearing the statements and counter- 
statements of the parties and their other witnesses, yet believes. 
It would be equally reasonable for an individual to condemn the 
decision, to which the judge, after a full and patient hearing of 
the parties, had arrived, without knowing the nature of the claim, 
or the evidence by which it is supported, or the reasons on 
which the judgment was founded, as for him to say and decide 
that testimony, of which he knows nothing, was erroneously 
credited by those much better qualified to judge. But so says 
the law; it prefers a decision in perfect ignorance of the testi- 
mony, without a knowledge of any part or portion of it, to one 
with all the information attainable; and not merely prefers, but 
considers the decision without light as conclusively right, and 
presumes the one made with light to be wrong. 

The rule, in its original establishment, assumed on the part of 
the judges who made it, a foreknowledge of the future most 
wonderful, that there was a preponderant probability that all wit- 
nesses, who might be interested, would perjure themselves ; and 
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that in all coming time, such would be their own and the 
imbecility of all future judges, that, to prevent them from erring, 
the only safe course was to prevent them from hearing. Its 
continuance by succeeding judges admits the justice of that 
prescience by which their own imbecility was foreseen and 
guarded against. In common language the argument ran thus : 
‘A witness so and so situated, will probably lie. I know this 
perfectly well, have no doubt of it, and I so inform or can inform 
others; yet knowing this, neither dare hear him, nor permit 
others to hear him, lest, hearing, they and I should believe his 
falsehoods. Therefore I exclude him.’ 

Were this question now for the first time presented for discus- 
sion, it might be unnecessary to pursue the subject farther ; but 
supported as the rule is by the prejudices alike of the legal 
profession and the public; almost sacred as it is rendered by 
the venerable dust of antiquity which covers it; a more severe 
and rigid scrutiny of its vague and shadowy distinctions, of its 
innumerable contradictions and exceptions, seems to be de- 
manded. 

1. By the rule now established, any interest, however minute, 
excludes. 

Were it stated in some volume of travels, in a rich, flourish- 
ing, and intelligent community, that such was the notorious 
disregard of truth among its inhabitants, that they would all, or 
rather it was considered preponderantly probable that all would, 
perjure themselves for any the smallest pecuniary interest, and 
that so notorious was this want of truth, that a rule of law, in 
anticipation of, and to prevent this supposed perjury, had been 
made, by which all subject to the minutest conceivable pecuni- 
ary interest were excluded; that this rule was universal in its 
application, embracing the rich and the poor, the chief magis- 
trate and the meanest beggar, without the least reference to the 
character of those so excluded, without even an inquiry respect- 
ing it; that this rule had received the sanction of wise and good 
men of all preceding ages; that it was a part of an elaborate 
code of laws, which, from their excellence was termed the 
perfection of human reason; that this was one of the most 
important and necessary of those laws; and that on its preser- 
vation the whole fabric of society depended ;—what opinion 
would the reader form of the moral character of that community ? 
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Would he not suppose, if this rule were well-founded, that 
perjury and subornation of perjury were the order of the day? 
Would he not be on the look-out for a market overt, in which 
witnesses, with straws in their shoes, would be ready to sell their 
testimony ; or their agent, the auctioneer, would be knocking off 
to the highest bidder, in this general mart of mendacity, witnesses 
for civil and criminal cases, in quantity or quality to suit purchas- 
ers ; and the attorney standing by, examining, like the purchaser in 
a slave market, the intellectual qualifications of the witness ; 
his acuteness in giving testimony; whether he was a fresh 
one, just entering the lists, with a maiden modesty and with 
untarnished character, or a veteran in judicial contests, with a 
worn out and ruined reputation, but with hardihood and impu- 
dence unrivalled? For, if to avoid the loss of one cent, an 
individual will perjure himself, it will hardly be imagined that he 
will have sufficient moral firmness to withstand the offer of ten 
cents, the offer of which will be unknown tothe public. What- 
ever opinion might justly be formed of that country, such (if a 
similar, or rather if the same rule be well founded here,) must 
be his opinion of his own. Mutato nomine de te fabula narra- 
tur. ‘The grave and solemn logic by which this matchless 
absurdity, or this profound and enlightened estimate of human 
character, is supported, can hardly be read without a smile. 
Starkie,’ one of the best writers on the subject, and who, in 
addition to the wisdom of our ancestors, has the accumulated 
arguments of modern times, uses the following language in advo- 
cating the propriety of this rule. ‘ Experience proves that some 
exclusion is necessary ; but if exclusion of witnesses actually 
interested, be, in some cases, necessary, the law must exclude 
all such witnesses, however trifling the amount of such interest 
may be ; for a general rule must be laid down, and it is obvi- 
ously impossible for the law to define what extent or degree of 
interest shall incapacitate a witness ; and, therefore, it is neces- 
sary to exclude all, who are so interested to any extent ; this is 
the necessary consequence of recognising this exclusive principle 
at all. The law excludes all who have an actual interest in the 
event, however minute that interest may be, because it must 
exclude all or none.’ 


' Vide 1 Starkie, 85. 
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Suppose, (the very question in issue,) that ‘ exclusion is 
necessary,’ and that the exclusion of witnesses actually interested 
be ‘ in some cases necessary,’ how follows it that the law should 
‘exclude all or none?’ The law should exclude only in those 
cases necessary, and a partial, by no means proves a total neces- 
sity. If there be any point in which exclusion is unnecessary, 
why in that case exclude? If any point where it is manifestly 
absurd, why in that case adhere to the rule? The exclusion 
should be only coextensive with the reason of the rule. If, then, 
in case of a farthing’s interest, it is absurd to say, that to promote 
that interest, every individual will, or that there is a preponderant 
probability sufficient to warrant the conclusion that all will com- 
mit perjury for that sum ; why, to that extent, for that sum, estab- 
lish a rule that assumes this fact as its basis, or else it is totally 
unfounded ; for, if no one believes that, for that sum, there is any 
such probability of perjury ; that, from so minute an interest, there 
is any perceptible danger, then all unite in condemning the rule. 
If in the case of a penny, a dollar, two dollars, it is absurd and 
unnecessary, abolish it to that extent. Wherever the rule is 
unnecessary and useless, or absurd, and so seen and recognised, 
abolish it. 

But a ‘ general rule must be laid down’ — and suppose it must, 
does it follow that it should be laid down so as to embrace cases 
where its operation is useless and injurious? cases not within its 
purview, not within the danger contemplated, and to guard 
against which the rule was established? If the case be not 
within its spirit, its purview, why, when such is the fact, adhere 
to the rule? The rule can as well be general at one point as 
another; but should not assuredly be so general as to embrace 
cases when it is not needed. A rule may be too general as well 
as too restricted in its operation, and either evil should be guarded 
against. 

But ‘ it is impossible to define what degree of interest shall 
incapacitate,’ and it must exclude all or none. If possible in 
any case to show the rule unnecessary, to the extent of such 
proof, it is clearly possible to show what shall not incapacitate. 
It is evidently possible, if such be the fact, to say, (and if such 
be not the fact the rule is right,) that one farthing interest shall 
not be considered and acted upon as conclusive proof of probable 
perjury, to the exclusion of testimony. But, if impossible to 











1831.] Evidence—Incompetency from Interest. 3 


define — if in any given case, of any given sum, it is impossible to 
say that it will produce perjury,.to promote the interest arising 
from that sum — then the very impossibility of saying with cer- 
tainty what the law assumes as certain, sufficiently certain to be 
the foundation of its action, is of itself a sufficient argument 
against the rule. In Indiana,’ the general estimate of an average 
conscience is one hundred dollars; and however ludicrous it 
may be to make such estimate, and however difficult it may be 
to show why that sum should be preferred to one hundred and 
one dollars, yet establish the rule wherever it may be, such esti- 
mate is always actually made ; and made, under the present rule, 
at the lowest point possible, predicating perjury of all, good or 
bad, rich or poor, for the smallest subdivision of property. The 
law now, (impossible though it may be) actually defines what 
interest shall incapacitate ; and the question is in truth, whether 
no better line can be drawn, if a line must be drawn. But, if 
perjury cannot be considered as probable for any the smallest 
sum, if it be impossible to fix on any sum, then abolish the rule. 
If there be any given amount for which a witness should be 
excluded, whenever that amount can be agreed upon as the 
proper one, then and there establish the exclusion, but not till 
then and at no other point. 

It may not be uninstructive to compare the reasoning by 
which the admission of the interest arising from the social rela- 
tions, is justified, with the remarks previously quoted as to the 
exclusion arising from pecuniary interest. Starkie,’ in defend- 
ing the propriety of the admission of father and son for each 
other, says, ‘ What would be the consequence of extending the 
principle to cases where the witness is influenced by the ties of 
blood or friendship, or by the relations which subsist in society ? 
Where is the line to be drawn? If a father cannot be a witness 
for a son, must not the same principle exclude the testimony of 
a brother in favor of a sister? If so, why not that of an uncle 
in favor of a nephew, of one intimate friend for another? And 
where is the line of exclusion to be drawn? Would it be pos- 
sible to define the particular degree of influence or bias which 
would render the witness incompetent? And if that were not, 


' A law to that effect, in case of parties, we think we have recently seen; 
that is, before justices of the peace, one hundred dollars being the extent of 
their jurisdiction. 2 Vol. i. 85. 
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as it is, an insuperable difficulty, it ‘would be inconsistent and 
unreasonable to assign an arbitrary limit not coextensive with the 
operation of the principle itself. If all who labor under influence, 
prejudice, or bias, were excluded, the consequence would be 
that the rule would be too vague and indefinite to be put in 
practice. ‘The difficulty arises from the general and extensive 
nature of human motives and prejudices, which exclude any 
definite limitation’ &c. . . ‘And were it to exclude every 
witness, from kindred, friendship, or any other strong motive 
by which human nature is influenced, it would exclude too 
much the means of discovering the truth.’ 

In the case of pecuniary interest, the same reasoning proved 
the propriety of a result directly the reverse of this. ‘The same 
difficulty, that of establishing general rules, in the former case 
proved the propriety of general exclusion: in the present, of 
general admission. ‘The difficulty of drawing a line was a sat- 
isfactory reason why in one case a line should be drawn exclud- 
ing all, and in the other, admitting all. The evil of depriving 
courts of evidence, the very pabalum of justice, the absurdity of 
assigning arbitrary limits not coextensive with the rule, were 
reasons equally for admission and rejection. ‘The premises 
continuing the same, the reasons the same, the only course was 
to draw, not the same, but directly opposite conclusions from the 
same premises. ‘The question to be proved being, not what ts right, 
but that whatever is, is right, had the rules been changed as in the 
Roman law, with equal ease, from the same premises, could the 
apologist of existing institutions have varied his conclusions to 
accommodate them to a change in the law. 

2. The interest must be certain, not doubtful or contingent. 

The son, for instance, is admitted, when the rights of his 
father are in contestation. Why? Because the interest is con- 
tingent. But is every contingent interest valueless? What is 
a lottery ticket but the present value, too highly estimated it is 
true, of a contingency, of the chance of some one of the prizes 
offered? Would not an only son be as likely to be affected by 
the interest he has in a case of his father’s, in which a million, 
his father’s whole estate, is in issue, as in a case of his own, 
when but a dollar was pending ; and were this right of the son, 
his chance of surviving and inheriting of the father, the subject 
of sale, would it not be considered as more valuable than the 

















1831.] Evidence—Incompetency from Interest. 35 


dollar, which excludes? Could not this right be sold for some 
certain sum, some amount every body would call certain? And 
if so, would it not have the same influence as this certain sum — 
its price —on the testimony? throwing out of view the interest 
of filial affection as being perfectly powerless, too microscopic 
in its effects to be regarded by the common law. ‘ Con- 
tingent!’ But is not every thing contingent? What is certainty 
or uncertainty? Nothing belonging to the respective events of 
which they are predicated by different individuals ; they are 
predicated of the same event, the event itself remaining un- 
changed and unchangeable : they are mere words, expressive 
of the belief of the individual uttering them, as to the probability 
of any given event, about which they are uttered, either as 
having existed, existing, or about to exist. The interest of the 
arty, what is it but contingent? dependent upon the result of 
party g Pp a eee 
the case, the amount recovered, the solvency of the individual 
against whom the judgment may be obtained, the value of which 
would vary accordingly as the different contingencies are regarded 
by the purchaser of that interest. But of witnesses, there is no 
one whose interest is not subject to the same contingencies, 
together with the additional one as to the result of the case he 
may bring, or be compelled to bring, to recover his right; for 
the recovery of the judgment by no means puts the money he 
may have a claim to, into his own pocket. 

3. But a legal liability is not absolutely necessary.’ 

If a witness would testify under the impression of an interest 
which he honestly believes he has in the event of the suit, 
although in point of fact he is mistaken, he having no legal 
interest, he cannot be sworn; he being considered under the 

' Whether the law be as above stated is doubtful. The cases on the point 
are numerous. On the side of incompetency are Fillingham v. Greenwood, 
1 Str. 129; Rex v. Walker, 1 Ford, 145; Trelawney v. Thomas, 1 H. B. 309; 
Rudd’s case, Leach C. C. 154; Richardson’s Ex’r. v. Hunt, 2 Munf. 148; 
Sentney v. Overton, 4 Bibb, 445; Lansingburgh v, Willard, 8 Johns. 428; 
Plumb v. Whiting, 4 Mass. 518; Skillings v. Bolt, 1 Conn. 14. On the 
side of competency are 1 Phil. Ev. 43; 2 Starkie, 747; State v. Clarke, 2 
Tyler, 273; Long v. Baillie, 4 Serg. and Rawle, 226; Henry v. Magon, 2 
Binney, 497; Miles v. OHara, 1 Serg. and Rawle, 36; Moore v. Sheredine, 
2 Har. and M‘Hen. 453. These cases are quoted from the notes to Phillips 
and Starkie. This is the certainty of the law on the subject of evidence. 


Now how should the inquirer govern himself in coming to conclusions, nu- 


mero aut pondere? If by numbers, a child can count; if by weight, quis 
judicat ipsos judices? 
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same bias as if actually interested. It is obvious, that if, on 
stating his belief, he was informed by the court that it was 
erroneous ; if he believed the judge, his mistaken impressions 
would be removed, and there would be no pretence for interest 
interfering. ‘The rule must, therefore, be based on one or the 
other of these two very remarkable reasons ; either it would be 
considered improper, extrajudicial, for the judge to inform him 
of his mistake and set him right, and, therefore, never knowing 
his mistake, he would obviously testify under the same bias as 
if legally interested; or else from some cause or other, the 
general character of judges must be such, that statements coming 
from that source would not generally receive credence, or would 
not receive credence in a sufficient number of cases to do away 
the evil resulting from the evidence of those, who, disbelieving 
their statements, were, so far as their testimony was concerned, 
the same as if actually interested ; for, if their statements were 
credited, the witness would know that he was devoid of interest. 
If it should be said that the law is mistated on this point, and 
that a witness, while believing himself actually interested, is still, 
if under no legal interest, admitted, it will only be one more 
added to the long list of exceptions to the general rule; for, if 
interest only as believed is dangerous, and the belief of interest 
existing and continuing, the witness testifies under precisely the 
same frame of mind as if his impressions were correct. 
4. The subsequent voluntary creation of an interest without 
the assent of the party by whom he is called, does not exclude.’ 
If a witness, either by a wager, or in any other way, become 
by his own act interested, he is admitted, because he shall not 
be permitted to deprive another of the benefit of his testimony. 
But if the situation of the party deprived of testimony is a matter 
worthy of consideration — which it does not as yet seem to have 
been — of what consequence to him is it whether the interest 
by which he is deprived of testimony were voluntarily or invol- 
untarily acquired? ‘The deprivation of testimony is equally 
great, in whatever way the interest was acquired, and the loss of 
* 1 Phill. 105, and seg. The law was formerly otherwise. The authori- 
ties are both ways. Under this head are very curious distinctions. If the 
wager is made after the happening of the event to which he is called as a 
witness, it excludes; if before, it does not. Suppose two facts, one before, 


the other after, the wager; what would then be the reswit can only be 
known after argument. 3 Johns. Cas. 237; Root, 406. Sed quere de hoc. 
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the evidence, in either case, is equally injurious to his rights. 
But let the voluntarily acquiring interest by a wager, or in any 
other way, be as improper as it may, still, if the rejection of 
testimony from interest is required by a prudent regard to the 
ends of justice, it is perfectly immaterial when or how acquired ; 
it is none the less dangerous because voluntarily created. To 
warrant the exception, it would be necessary to show the different 
and greater effects on testimony caused by a dollar’s interest 
involuntarily, and the same voluntarily, acquired. Having vol- 
untarily lost all claims to integrity, there seems no reason why 
he, more than another, till reinvested with honesty, should be 
heard; or why, if the rule be right, his testimony, if productive 
of misdecision and injustice, should be admitted, more than any 
other evidence subject to the same dangerous bias. 

5. Informers. 

So little does government think of this supposed danger, that 
it holds out pecuniary rewards, attainable only in case of the 
testimony’s being credited ; that is, on the happening of the very 
event, to prevent which the evidence is rejected, All men, 
says the law, will perjure themselves for one cent, or an infi- 
nitely small portion of a cent, and government proclaims to all, 
if you will swear enough to convict, you shall receive ten dollars. 
Strange that government, knowing the truth-destroying effect of 
interest, will voluntarily infect testimony with any ingredient so 
deleterious ; that, for the purposes of justice, it will invite and 
suborn perjury, and that too in the very temple of justice. 

6. Interest in the record and exceptions. 

‘ A witness is interested, if the record would be the instrument 
of securing to him some advantage, or of repelling some charge 
against him, or claim upon him, in some future proceeding.” It 
will be unnecessary to examine the case when the record is admis- 
sible, as it is a matter most thoroughly enveloped in mystery. 
We shall only remark on some of the cases of interest under 
this head, about which there is no doubt. 

The uniform presumption of law is that of innocence, honesty, 
integrity. But the ease with which this, like many other rules 
of law, is trampled under foot, is most strikingly illustrated in 
cases of interest resulting from the record. ‘In an action against 
the master for the negligence of his servant, the servant is not 

' 2 Starkie, 747. 
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competent to disprove his supposed negligence ; for the verdict 
may be given in evidence in a subsequent action by the master 
against the servant, as to the quantum of damage, though not 
as to the fact of the injury.” 

If, in this case, the usual supposition of law were well-founded, 
that negligence is not to be presumed, the servant, if not negli- 
gent, has no interest but to tell the truth; and to prevent his 
admission, the presumptions are that he has been negligent in 
his master’s employ, the very fact contested, and that, to dis- 
prove that negligence, he will perjure himself. Both these 
assumptions are gratuitous. 

Contingencies, being not susceptible of creating an interest, 
one would have thought there would have been contingency 
enough about the matter to have admitted the servant; it being 
contingent, 1. whether the supposed injury was done; 2. if 
done, whether by the servant; 3. if so, whether proveable in 
an action against the master; 4. if proved against the master, 
whether he would commence an action, and be able to prove 
the necessary facts against the servant: for, if all these things 
did not concur, be ‘the quantum of damages’ more or less, of 
what consequence is it to the servant? 

It is to the interest arising from the record in cases like this, 
that those admitted from necessity, in the course of trade, are 
exceptions. 

Under this head may be classed agents, partners, &e. Upon 
this ground it is the constant course to admit the servant of a 
tradesman to prove the delivery of goods, or the payment of 
money, or that it has been overpaid by the servant, or, in an 
action against the carrier, the delivery of goods.’ 

In these and similar cases, to mere laymen, it would be diffi- 
cult to discover why the servant should not be admitted. He 
would evidently be admitted without hesitancy, were it not for 
the rule and the presumption previously considered. But, for 
the purpose of excluding him, the law presumes he has not paid 
the money, delivered the goods, or performed the other duties 
incumbent on him; and then, this presumption still subsisting, 
he is admitted from necessity. The witness, who pocketed the 
money or stole the goods, according to the general rule, is 
admitted to prove what?—that he so did? no; but that the 

1 1 Phill. 45, 6. 2 2 Starkie, 752. 


























1831.] Evidence—Incompetency from Interest. 37 


goods were delivered to the carrier, and the money paid over ; 
admitted from necessity, as otherwise there would be no one to 
tell a falsehood to the prejudice of honest men. A strange 
necessity ! to call the presumed rogue for the purpose of depriv- 
ing innocent men of their property. 

Necessity! If interest be so pregnant with danger to the 
cause of truth, there is no necessity, which can justify the ad- 
mission of evidence from which falsehood and injustice will pro- 
bably result, without at the same time justifying falsehood and 
injustice. Necessary! The veriest child knows that evidence, 
from the force of which deductions will be made, will never be 
introduced, except from a necessity more or less cogent ; so that 
if necessity be'a sufficient reason for admission, the rule is at an 
end. 

But under the head of interest from the record, there is one 
case so truly remarkable, that, though hardly belonging to this 
branch of the subject, it ought not to be passed by without obser- 
vation. 

When the witness would, by the acquittal of another, discharge 
himself, he is incompetent,' and therefore one indicted as an 
accessary cannot be admitted in favor of the principal, whose 
acquittal would secure his own safety. If the supposed princi- 
pal were innocent, the supposed accessary’s testimony, being in 
his favor, would be true; or, if the supposed accessary were 
innocent, it can hardly be considered probable, that, being inno- 
cent, he will commit an equal crime for the chance it may afford 
of escape from unmerited punishment ; or, if both were innocent, 
such testimony would be true. It is, therefore, made a pre- 
sumption of law, for the purpose of excluding this testimony, that 
the supposed principal is guilty, for if innocent, the testimony of 
the supposed accessary, if true, must be in his favor — that the 
supposed accessary is guilty, for if innocent, there is no motive 
for perjury; and, that being both guilty, the accomplice will 
resort to perjury, an additional crime, to effect his escape. 
How in this case, itis possible for the innocent prisoner to obtain 
the evidence of his supposed accessary, it is not easy to perceive. 
The inchoate right of being hanged, the accessary would 
undoubtedly be willing enough to release. But, besides the 


! 2 Starkie, 749. 
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difficulty of finding one, who, with the release, would choose to 
accept its attending liabilities, it seems very doubtful whether 
the law, though it allows very wonderful things to be done by a 
release, would permit so great liberties to be taken. If the 
release was to be given to the accessary, though undoubtedly it 
would be received with joy, yet, who are to give it but the 
attorney-general or the hangman. If, then, it should seem that 
no release would be considered effective for the purpose of 
procuring his admission; the only forlorn hope, in innocence, 
seems to be, that the accessary should promise to testify against 
the principal, and when on the stand violate his promise and tell 
the truth. 

If the testimony of the supposed accessary were against the 
principal, whether true or false, there would be no qualms about 
its admission. ‘The very self-convicted partner in guilt, ‘ under 
an implied promise of pardon, with: an equitable title to a re- 
commendation to the king’s mercy,’ is every day admitted to 
testify against the principal. Nay, further, though such testi- 
mony were false, perjurious, putting in peril the life of an inno- 
cent man, it being for the king, though perhaps not praiseworthy, 
is, at any rate, not indictable.’ ‘To the innocent there is no hope. 
Truth, if in his favor, is rejected without a hearing. Falsehood, 
if against him, is admitted, encouraged, rewarded. Of a truth 
his hope must be in God ; the laws of his country leave him but 
little. 

7. To the instances above enumerated, might be added the 
numerous ones, in which the testimony of a party is admitted. 
In chancery, when in case of fraud, resort is had to the supposed 
knave for the truth ; or in case of evidence on affidavit, and the 


' Such is the fact. Perjury for the king is not punishable. We cite our 
authority : 

‘ He was indicted upon the statute of perjury, because he was produced 
as a witness for the king upon a trial in an information and sworn: Setting 
forth the oath and the falsity: Resolved by the court, that the witness 
produced and deposed for the king, might not be punished by way of 
indictment, which is the suit of the king. For he cannot punish his own 
witness, who swears for him. Wherefore he was discharged.’ Croke’s Rep. 
Ab. by Hughes, p. 410. Price’s case. Ed. London, 1665. This case has 
never been overruled, perhaps some would say overrated, but it is extracted 
literatim from a venerable volume of law. Law is like wine, the older it is, 
the better is its flavor. This case smacks strongly of age. It may be too 
old to be good. It is dangerous vouching for law. 
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other cases, when the party is admitted to testify. They, 
however, belong to the subject of evidence in regard to the party. 

In all the instances which we have enumerated, witnesses 
interested have been for centuries admitted, and under circum- 
stances as pregnant with danger as any in which they are ex- 
cluded ; and yet no evil has ensued. In the exceptions to the 
general rule, which we have just been considering, it has by no 
means been our intention to object tothe exceptions. The rule 
being bad, the more exceptions, the more violations there are, 
the better. But of all these exceptions, no single one can be 
pointed out, which does not, to its extent, show the absurdity of 
the rule. They cannot consistently both subsist together ; one 
or the other must fall. 

But as witnesses do not come into court with the word 
interested stamped on their forehead; as their form or appear- 
ance affords no indication of that fact, it may not perhaps be 
considered inexpedient to examine the different tests, by which 
so dangerous an ingredient is detected, and the witness there- 
upon branded. To effect this, the court have resorted to 
two modes; one, by which the evidence is obtained from the 
witness on his voir dire; the other, by which it is derived from 
other witnesses. But the adoption of either course precludes 
recourse to the other. Both cannot be employed together. 
One, unlearned in the law, would suppose that there could be 
no good reason why all the proof attainable, to one point as well 
as another, should not be resorted to; nor why, if interest be so 
dangerous, any species of evidence, by which its existence could 
be rendered more or less probable, should aot be admitted. 
The reason given in the books is, we believe, that having resorted 
to the conscience of the individual, you shall be bound. This 
seems not to be a very intelligible one; for if, having resorted 
to his conscience, you find he has none, or but an apology for 
one, why should he be helped to one by a fiction of the law, 
at the expense of justice, and of one of the parties to the suit? 

The test, by an examination on the voir dire, is, upon the 
principle assumed by the advocates of exclusion, a palpable 
absurdity, a perfect felo de se. If, on examination, the witness, 
in reply to the questions put, says he is interested, he is rejected ; 
if, that he is not interested, he is admitted. The general rule 
is that from interested testimony, there is a preponderant danger 
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of perjury. Be itso. The witness says I am interested. If 
this be true, he knows that, by testifying to the truth he will be 
rejected ; and that, being interested, and so stating, he cannot 
promote those interests for which, if admitted, it is presumed 
he will perjure himself. If, nevertheless, he testifies truly, by 
such true testimony he shows integrity when you anticipated total 
dishonesty ; and for so doing the law rejects him. If he says he 
is interested, when he is not so, then, such testimony being false, 
he is admitted asa witness. Had the witness, being interested, 
done what the law supposed he would do after admission, testified 
falsely and denied his interest, then he would have been admit- 
ted unhesitatingly ; acting uprightly and disappointing expecta- 
tion, he is rejected ‘from a supposed want of integrity.’ You 
expect perjury when there is interest, and yet resort to the 
witness from whom you expect perjury, and consider his evidence 
conclusive. You consider the evidence of an individual, the 
probable falsehood of whose testimony, without stopping to listen 
to it, you make a matter of legal presumption, to be true — true 
to the exclusion of all other evidence on the question of his 
admission. If he is interested, and yet honest, and states that 
he is interested, the law considers him to be probably a perjurer, 
and he is rejected. If being interested, he denies it, thereby 
perjuring himself, he is admitted. 

If, without resorting to the witness, resort be had to his state- 
ments out of court, besides the strangeness of expecting truth 
from one whom the law considers as probably a perjurer, there 
is the additional absurdity of preferring hearsay evidence to 
direct testimony ; of preferring statements without, to those with, 
the sanction of an oath; statements which may be misrecollected 
or misreported, and which were made without the proper exam- 
ination, and which, after all, only prove past not present interest, 
in which latter the danger lies. For though interest once 
existed, it by no means follows that it now exists. 

If the declarations of the proposed witness be considered 
conclusive, still the rule is bad. Suppose he was misunderstood, 
would there be any evil in correcting that misunderstanding ? 

But to the men of the law extraordinary things are possible. 
As by certain magic rites and ceremonies in case of infamy, 
this infamy is eradicated, and the convicted felon stands forth 
‘regenerated and disenthralled,’ a new creature, with all moral 
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taints and legal disabilities removed, and with a restored and 
purified reputation ; so, too, the law in its wisdom, leaving no evil 
unprovided for, has established a mode by which integrity may 
be restored to the witness, who, by some interest, was so unfor- 
tunate as to have lost it. It is restored by the sacrifice of the 
disqualifying discrediting interest. Integrity and interest could 
not coexist in the same bosom; they are irreconcilable, and 
the war between them is unceasing. 

This restoration of integrity is effected by a release either to 
or from the witness interested. How comes this release? 
Suppose the witness without any consideration flowing from, or 
any understanding with, the party, the ‘releasee,’ should give 
him a release of all claims to the interest for which he is 
excluded ; the witness deprives himself of, and invests another 
with rights, unexpected and uncommanded by the law; and to 
the extent of the interest so released suffers a loss. And does he 
do this for nothing ? without motive? No, not unless you suppose 
action not merely without, but contrary to motive. There is, 
then, in this case some motive superior in strength to that of 
the pecuniary interest on account of which he was rejected, and 
to promote which he suffers the loss; to the extent of that 
interest and the action of a correspondent motive he is still 
exposed to bias. The devisee being a witness to a will, and of 
course, before the statute took away his interest, interested to 
establish that will, must, to be admissible, release his interest, 
or rather the law itself releases it. If, then, releasing without 
consideration, without being paid the devise, he was thus de- 
prived of the gift intended him by the deviser, to that extent he 
suffered, and the will of the deviser was frustrated: to do this 
he must be impelled by some motive superior, though in a 
degree ever so slight, yet superior, to the pecuniary interest 
under the will. He was then, to all practical purposes, as to 
giving testimony, an interested witness. ‘There is no getting rid 
of this dilemma. 

If, to procure this release, any one wishing to establish the 
validity of the will, should pay the legacy ; if the will be estab- 
lished he loses what the deviser never intended he should; if 
the will be not established, the witness receives what the event 
shows he was not entitled to, and the person paying, in either event, 
suffers a loss which the law never imposed on him, and that for 
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the purpose of obtaining a chance for justice. [We speak of law 
as it was applied according to the ordinary rules of evidence, 
and independently of the statute 25 Geo. II. c. 6, and other 
statutes annulling the devise or legacy given to one who is a 
subscribing witness to a will.] 

If the release is bona fide, there is the evil of obligations 
being imposed on, and losses suffered by the wrong individual ; 
if mala fide, that is, with an understanding that the parties shall 
act as if no release had been made, still the interest exists. 

But how comes this release? The witness would not deprive 
himself of rights to which he had an unquestioned title, and the 
party would not release the witness from liabilities to which he 
might be exposed, without some inducement. ‘The party must, 
in some way or other, have ascertained that the testimony of the 
witness would be useful to him. The witness must have made 
statements by which his testimony was seen to be desirable. 
And having made these extrajudicial statements, is there no 
motive to adhere to them? Has the witness no interest in his 
reputation for truth, which, in case of a deviation from these 
statements, must suffer? ‘The party would never have released 
the witness, or paid the consideration for which the witness 
signed his release, without some knowledge of what the testi- 
mony of the witness would be, and an understanding express, or 
implied, that such testimony, when delivered in court, would 
coincide with the previous statements which led to this contract, 
and with this understanding and under these circumstances is 
the disqualification done away? 

Without the release, or the happening of a certain event, there 
would be certain liabilities to be borne by the witness, from 
which this release exempts him. If the witness says that he 
intends to avail himself of this release to be thereby exempted 
from liabilities to which he is legally subject, and also equi- 
tably —if law and equity are coincident — in order to throw a 
loss on one who should -not suffer it, he is heard. — But, if being 
a man of honor,’ he intends, notwithstanding his release, to 
submit to his previous liabilities, and on being interrogated, so 
says, then he would not ‘ be suffered to endanger his integrity by 


1 There were formerly strong objections to men of honor in courts, but 
latterly there have been signs of relenting. 2 Starkie, 746. Contradictory 
authorities. 
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being examined on the trial.” If, then, the witness, notwith- 
standing his release, is willing to act honorably, if he is a man of 
extraordinary integrity, he must not be heard. Liability, though 
legally released, will nevertheless exclude one who is disposed 
to act with integrity, while admission is thus given to him who 
may be tempted to dishonesty or perjury. It is supposed that 
the individual who voluntarily assumes obligations, to which by 
law he is not exposed, will commit perjury to escape from 
obligations which he cannot be compelled to bear. If not 
intending so to do, but so saying, he can always deprive the 
party releasing him of the benefit of his testimony ; or if intend- 
ing so to do, that is, to comply with his legal obligations, notwith- 
standing the release, if he will, merely to accommodate himself 
to the circumstances and the rules of evidence, perjure himself, 
and say he does not, there is no objections to the introduction 
of his testimony. 

If, on the other hand, the witness has released his claims to 
the party, still, if considering him a man of integrity, he expects 
to receive whatever belongs to him, and that the party will act 
uprightly, and take no advantage of the release, and so says, he 
is rejected ; if, so expecting, he denies the fact, he is admitted. 
To all honest men, notwithstanding the specific of the release, 
the doors are absolutely shut; to all dishonest, release or no 
release, they are thrown wide open. 

What then comes of all this shuffling, of these slight-of-hand 
tricks?* Rights are taken from those to whom they belong 
and given to others; and individuals are exempted from liabili- 


1 Per Lord Mansfield. Leach, C. C. 154. So Lord Mansfield states the 
law, but it has been since more generally considered as overruled. 2 Stark. 
746. But the rule as stated by Lord Mansfield, is adopted in Skillinger v. 
Bolt, 1 Conn. Rep. 147. 


2 Starkie, vol. 1, 87, in defending the rule by which parents and children, 
&c. are admitted, among other things, with a simplicity truly enchanting, 
remarks that ‘partiality or influence, arising from natural affection, or 
friendship, does not admit of a releuse.’ 

We cite two or three decisions as specimens of the law on the subject of 
interest. 

‘The deposition of a witness, who afterwards becomes interested, and is 
alive at the time of trial, is not admissible.” Irwin v. Reed, 4 Yeates, 512. 
Quere, if dead at the time of trial? If the deposition was taken when he 
was not subject to the action of the interest which is so dangerous, why is 
it not as good as any other deposition? The fact of subsequent interest will 
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ties to which they ought to be subject, that there may be 
even a chance for justice. And when, after all, the release is 
operative, the whole effect of it is to cause that to be regarded 
as without suspicion, which is equally untrustworthy as before, 
rendering it less likely to be regarded with caution, without 
rendering it more entitled to credit; increasing the danger and 
diminishing the security, by lulling watchfulness to sleep. 

The rule, then, examined under every aspect, is fraught 
with nothing but evil, naked, uncompensated evil, without the 
shadow of good. 

Whether the law in all cases examined, has been correctly 
stated, is uncertain, for the law on this subject is as inconstant 
and evanescent as the clouds floating above us, and as change- 
able and unfathomable as the ocean. To go through the detail 
of conflicting authorities, would be labor without the hope of 
reward, and tedious without conveying wisdom or instruction. 
Starkie devotes no less than forty pages to this subject, and 
makes about six hundred and twenty references, including, 
perhaps, some repetitions ; a good proof of the certainty of this 
part of the law. When the decision of Bent v. Baker was 
made, a triumphant shout was raised at the important innovation. 
Since then the legislatures have gone on, at a snail-pace, remov- 
ing interest, with their omnipotence, by a penny at a time; and 
their co-laborers, the judges, by exception after exception, have 
partially remedied its defects at the expense of its consistency. 
Centuries to come, by the cooperation of the judiciary and the 
legislature, may accomplish, what ought Now to be done, — 
admit all, and substitute suspicion and watchfulness for exclusion. 


make no alteration, no erasures, in the deposition, nor in any way affect 
its truth. 

‘When after a witness has given his testimony, and it is discovered that 
he is interested, he may still release his interest and be re-examined.’ City 
Council v. Hayward, 2 Nott & M‘Cord, 308. He may still release his 
interest. Strange! It seems this was doubted, and nothing but a solemn 
decision could remove such doubts. 

‘ Where a witness interested, has made a deposition, and being afterwards 
released, is again examined, his evidence is admissible, although the second 
deposition be the same as the first.” 2 Vern. 272. A fact well worthy of 
being recorded, that a witness is admissible, although he has twice told the 
same story. The wonder is he was not excluded; probably they would 
allege that fact, to the credit of the witness. 
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ART III.—INSURANCE—AN OPINION ON THE DEDUCTION 
OF A THIRD FOR NEW IN REPAIRS. 
A case is submitted involving the question, whether in adjusting 
a partial loss on a vessel which is repaired, the deduction of a 
third new for old, from the expense of repairs, should be made 
before or after the deduction of the proceeds of the old materials. 

It is a rule in making repairs of a ship under a policy of 
insurance, that the owner shall pay one third of the expense, 
because the new part is supposed to be better than the old was 
before the injury. If, however, there are old materials, which 
are not used in the repairs, but sold, it will make some difference 
in the amount to be paid by the insurer, whether the proceeds 
are to be deducted from the expense of repairs, before, or after, 
the deduction of one third for new. If, for example, the repairs 
of copper sheathing cost $1800, and the old copper sells for 
$900, if the $900 is first deducted, and then the third for new 
from the excess, the insurer must pay $600, but if the third for 
new is first deducted, leaving $1200, and then the proceeds of 
the old materials, the insurer will be liable to pay only $300. 
Cases sometimes occur in which the difference of the results of 
the two modes of computation is as great as in the above exam- 
ple, but it is usually much less, and often little or nothing. 
It is a question then of some practical importance, whether one 
or the other of these modes of adjustment is to be adopted, and 
this question has of late been much discussed. 

In considering this subject, we encounter, in the first place, a 
mere question of fact, namely, whether there is, or has hereto- 
fore been any definite, uniform, and general usage on this sub- 
ject, so well settled and notorious, and of so long standing, that 
contracts of insurance may be supposed to be made in reference 
to it, to the same effect as if it were inserted in words in the 
policy. That there is a usage, to make a deduction of one third 
of the expense in case of repairs, there is no doubt, and the 
practice of making such a deduction is founded wholly upon 
usage, since the policies contain no express provisions on the 
point. They provide that the underwriter shall indemnify the 
assured against losses occasioned by the perils insured against. 

' The above opinion was published in the Boston Daily Advertiser, May 
5th, 1831. 

VOL. VI.—NO. XI. 6 
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But when we inquire respecting the rules and conditions of 
making this indemnity, we must necessarily go out of the con- 
tract and resort to usage: or rather the contract refers us, either 
implicitly, or, as in some policies, expressly, to usage. ‘The 
question is not, therefore, whether there is a usage, but what is 
the precise character and construction of this usage. Whether 
this deduction is to be made from the gross expense of repairs 
before deducting the proceeds of the old materials saved, or 
the net expense after such deduction, is not, to my knowledge, 
intimated in any marine ordinance, or in any treatise on the sub- 
ject of insurance, with one exception, which will be noticed. It 
would, therefore, be quite impossible to prove a general, 
universal usage, as to the mode of making the deduction. 

If the inquiry is confined to the United States, it will be 
found, at once, that different practices have prevailed in different 
places, and it would, I apprehend, not be easy to show, that a 
practice of either mode of making the deduction, had prevailed 
so uniformly and for so long a time in any one place, as to 
authorize the presumption, that such particular mode is under- 
stood, and impliedly assented to, by all persons making insurance 
in such place. The question had not come seriously into dis- 
cussion until within a few years, not long enough to make any 
practice so notorious, as to give it the force of a law, even 
though it should have been uniform in any one place during that 
time. Let us suppose that the underwriters in any one port, 
as Boston, or Salem, or Portland, shall adjust losses for five or 
six years in a particular way in respect to this deduction, and 
the assured in general make no question about it, or, if the ques- 
tion occurs to them, prefer to have the loss settled, rather than 
contest a point, at a greater expense than the amount in dispute, 
it would certainly be unjust, on this account, to fix a usage upon 
them, and deduce a rule which should be perpetually binding. 

In a contract so important as that of insurance, so general in 
its character, being substantially the same throughout the whole 
civilized commercial world, there is a very serious objection to 
the introduction of a usage of any one town affecting its substan- 
tial provisions. In the mere acts of parties collateral and 
incidental to a contract, which are necessary in order to secure 
the benefit of it, and which are matters of daily experience, so 
that any body may take notice of them, as for instance, the 


























1831.] Insurance—Deduction in Repairs. 47 


mode of making demand or giving notice on bills of exchange, 
or of producing preliminary proof under policies, the customs or 
habits of business in the particular town, where the parties to be 
affected reside, are entitled to more weight and may be admitted 
in evidence with less hesitation. But in respect to the con- 
struction of the substantial provisions of a contract, which go to 
its very essence, as does the rule and measure of indemnity under 
policies of insurance, it admits of a serious question, whether any 
one town can make a peculiar usage differing from that of other 
places, even by a uniform and long continued practice. If, for in- 
stance, precisely the same words in a policy of insurance, involving 
a substantial and essential provision of the instrument, should, as 
applied to precisely the same facts, have one construction in New- 
buryport, another in Salem, a third in Boston, and a fourth and 
fifth in Plymouth and New Bedford, the greatest confusion and 
uncertainty would be the consequence. The contract would 
soon be subject to the most perplexing doubts, and give rise to 
infinite litigation. 'The peculiar practice of any one town ought 
not, therefore, to constitute ‘a custom of insurance’ even in 
respect to policies made in that town, so as materially to vary 
and control the essential provisions of the instrument. To 
admit of this would soon destroy the whole beauty and har- 
mony of the laws of insurance, and reduce it to a chaos of 
doubtful local practices. 

If this position be just, it follows that even the uniform practice 
of one port for a series of years, ought not to decide the ques- 
tion under consideration, though arising on a policy made in 
such place. 

It being then, according to the best information I can obtain, 
very doubtful, whether in Boston, where the policy was made 
on which the present question arises, any definite, uniform, and 
well-settled rule has ever been so fully established, as to consti- 
tute a usage, of which all persons making insurance in Boston 
are bound to take notice, and it beigg no less doubtful, whether 
a policy ought to be materially affected in so essential a point by 
the usage merely of the place where it was made, if any such 
usage were shown; and there being, as far as I can learn, no 
proof of any usage of other places bearing with any force on the 
question, I cannot but think, that, as far as usage is concerned, 
the question is open, and that we are at liberty to take such a 
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position respecting it, as we may be led to, in reasoning from the 
objects and general principles of construction of a policy of 
insurance, and the practical consequences of the rule to be 
adopted. 

This question was, I believe, first publicly suggested in 1823, 
when this usage was stated, on the authority of some practical 
insurer, as follows. ‘The old materials, which are replaced by 
new, belong to the insurers, as far as they are liable for the 
amount of a partial loss. ‘The proceeds of such old materials 
are, therefore, to be deducted from the amounts for which the 
insurers are liable ; that is, after a deduction of a third new for 
old.’ ‘The right of the insurer to the proceeds of the old ma- 
terials is here stated to arise from his paying for the repairs. 
This reason might, perhaps, upon the above statement of the 
usage, limit his exclusive claim to two thirds of those proceeds, 
in a case where he pays but two thirds of the expense of repairs. 
But whether this would be a proper construction of the above 
statement is immaterial, as this subject has been much discussed 
since that time, and is now better understood. 

The reverse of the above proposition seems to be assumed in 
some of the arguments that I have heard upon this subject, it 
being urged, or, at least apparently implied, that the insurer’s 
right to the proceeds of the old materials is a reason why those 
proceeds should be deducted wholly from the two thirds of the 
expense of the repairs which he is liable to pay. If it can be 
established that the whole of these proceeds belong to him, it 
will follow of course that the whole must be deducted, after the 
one third for new. But is there any ground for assuming, in 
the outset, that they belong to him? ‘They certainly do not 
belong to him before the repairs are made. The assured is not 
obliged to repair his ship at all. The contract of the under- 
writer is, not that he will repair the ship, but that he will indemnify. 
The cost of repairs affords the means of estimating the amount 
of indemnity to which the assured is entitled, but still the contract 
is, to make, not repairs, but indemnity. ‘Though the assured 
does not choose to repair his ship, he is still no less entitled to 
indemnity. But say he chooses to repair, and the underwriter 
pays two thirds of the expense; if the underwriter thereby 


» Phil. Ins. 571. 

















1831.] Insurance—Deduction in Repairs. 49 


acquires any right to the proceeds of the old materials, it must 
be in consequence of some rule adopted, as to the respective 
rights and liabilities of the parties in apportioning the expense of 
the repairs, and disposing of the proceeds of the old materials. 
No argument, therefore, in respect to the apportioning those 
expenses or disposing of those proceeds, can be drawn from the 
assumed fact that those proceeds belong to the underwriter. 
To say that the whole proceeds belong to him in consequence 
of some rule of apportionment of the expenses of repairing, and 
that this expense is to be apportioned in a certain way in conse- 
quence of the proceeds belonging to him, would be reasoning 
inacircle. It amounts merely to assuming that the whole of 
the old materials belong to the underwriter. If the old materials 
belonged to him before the repairs were commenced, there 
would be some ground for the inference, but as the fact is other- 
wise, and they belonged to the assured, if any inference is to be 
drawn, it is the contrary one, namely, that they are to be 
deducted for the benefit of the assured. But I make no such 
inference, the only object being to show that no inference should 
be made from the presumption that the whole of those materials 
belong to the underwriter, unless it is first made to appear that 
such materials do belong to him. 

The main reason given for allowing to the underwriter the 
whole proceeds of these materials, however, is drawn from 
what is alleged to be a generally admitted doctrine in making 
adjustments. It is said to be generally assumed, that the new 
part or new thing, when made of new materials, is worth more 
by one third, than the old for which it is substituted. The 
argument stands thus: as the underwriters only agree to 
indemnify the assured, and as the two thirds, which he pays for 
the new part or thing, is equal in value to the whole part or 
thing lost or laid aside, the assured is completely indemnified 
by the paying of such two thirds, and that, therefore, the frag- 
ments belong to the underwriter. 

To determine the force of this argument, we must consider 
what is the extent and construction of this doctrine. It is, no 
doubt, a received doctrine that the new is better than the old 
part, and that on this account the assured shall pay one third, 
and the underwriters only two thirds of the expense of repairs. 
But in settling this usage some regard must be had to the dis- 
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position to be made of the old materials. The true state of the 
case, as it appears to me, is, that as between the two parties to 
the policy the old materials belong to neither of them exclu- 
sively, but constitute, as between them, a remaining part of the 
subject itself. For neither one party nor the other begins to 
make disbursements for repairs until the old materials or their 
proceeds are exhausted. As far as these go the subject repairs 
itself; so far no loss has happened, and no indemnity is claimed ; 
the part of the damage thus repaired does not constitute a part 
of the loss. The disbursements for repairs commence beyond 
this point, and it is not until the disbursements begin, that any 
question arises between the parties as to their proportional con- 
tributions, and it seems to me that the question ought to be 
confined to the disbursements. 

If the proceeds of the old materials will pay for the whole 
repairs, there is certainly no loss. ‘The damage, the loss, the 
only thing about which the parties to the policy have any ques- 
tion of indemnity between them, is the making good the defect 
or injury remaining after the old materials or their proceeds 
have been applied. Thus in computing a loss on a cable which 
was cut, 1 Magens, 193; its whole value was put down, three 
hundred and ninety-six dollars, from which, says the adjustment, 
‘deduct the net proceeds of that part thereof which was saved 
and sold, being thirty-five,’ leaving three hundred and fifty-five 
as the loss, about which alone there was a question between the 
assured and underwriters. It is to this net damage, therefore, 
whatever it may be, to which all the rules of indemnity are to 
be applied, since this is the loss for which indemnity is stipulated. 
It was so considered before the usage of deducting a third was 
introduced, and it seems to me, therefore, that when the usage 
was introduced, it would most naturally and obviously be applied 
to that amount which the underwriter had before been called 
upon to pay, namely, the disbursements, or net cost. 

It may be admitted that, as far as the two parties make repairs 
out of new materials not supplied by the subject itself, the usage 
settles, that one party shall pay two thirds, and the other one 
third. And to this extent, therefore, we may consider that the 
usage settles, as between the parties, that the new part is worth 
more by a third than the old before the injury. To carry the 
doctrine further, and say, that where the old materials are sold, 
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and the proceeds laid out in new, the assured shall, before his 
right of indemnity commences, add fifty per cent. to those 
proceeds in making the purchase, because it is supposed that 
the new will cost fifty per cent. more than a similar quantity of 
the old was worth, seems to me to be a refinement in carrying 
out this doctrine, the objections to which are much stronger 
than the reasons in its favor. It is said that, if the assured is 
permitted to sell the old materials, and employ their proceeds, 
as far as they will go, to procure new materials and labor in 
making the repairs, without any contribution on his part towards 
the repairs thus far, he will, according to the doctrine, that the 
new is better by one third than the old part was before the 
accident, be more than indemnified, since to this extent he will 
have a better thing or part, than that which was insured. This 
will be true, if the doctrine, that the new part is better by a 
third than the old, can, as between the parties to the policy, be 
carried to this portion of the repairs. But it appears to me that 
the doctrine cannot be applied to this part of the repairs, and if 
not, then the above argument fails, since it is founded wholly 
upon assuming that this doctrine has this application. 

It is said that as far as the damage is repaired by the 
application of the proceeds of the old materials, the new part or 
thing thus supplied is as much better than the corresponding one 
was before the injury, as if the repairs had been made by the 
application of funds furnished by the underwriters. This is true, 
and so it is also true that the repairing of a new ship does not 
usually make it so good as it was before the damage, and that 
the repairing of an old one may make it better by more than a 
third of the expense. It may happen, either from the ship’s 
being old, or (in case of a deduction of the third from the net 
expense of repairs) because old materials of very considerable 
value are saved, that the assured may be more than indemnified. 
And this will happen in some cases, whether the one or the 
other mode of adjustment shall be adopted. We may admit, 
then, not only that the new part is as good as if it had been 
made at the expense of the underwriters, but also, that it will in 
some cases be better, by more than one third, than the corres- 
ponding part was before the injury. But still, as the repairs 
are in fact thus far not made at his expense, and not a part of 
the loss, it does not seem to be properly competent to him to 
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make any question, whether the new part, thus far, is better or 
worse than the corresponding part was before the injury. If it 
could be made to appear that in general, and as applied indis- 
criminately to a long series of losses, a deduction of a third for 
new from the gross expense of the repairs would come more 
nearly to an actual indemnity, than a like deduction from the 
net expense, or that the former rule would operate more uni- 
formly and proportionably to the actual damage in the particular 
respective cases, this would, no doubt, be a reason for adopting 
it. But I apprehend that the contrary is the fact. However 
this may be — on whichsoever side, this mode of comparing the 
two forms of adjustment may preponderate —it seems to me 
that it ought to determine the question. 

If it were found that one of the two proposed modes of 
adjustment would be more convenient in practical application 
than the other, it would be some reason for adopting it, but there 
is no argument of this sort in favor of the deduction of a third 
from the gross expense, for it is just as practicable and conven- 
ient to deduct a third from the net, as from the gross, expense 
of repairs. 

Nor is there any greater propriety in adopting the rule for 
deducting the third from the gross expense, in reference to any 
assumed principle of indemnity, for if it be assumed that the 
new part is worth more than the old, either by one third of the 
gross expense of repairs, or one third of the net expense, then, 
by adjusting by either mode, which is assumed to be the right one, 
the assured will, according to such assumed rule, be exactly 
indemnified. » If, for instance, we say that the new part is in 
general worth more than the old for which it is substituted, by 
one third of the net expense of repairs, after deducting the pro- 
ceeds of the old materials, then it follows, of course, that by 
adjusting a loss in that manner, exact indemnity is given. ‘There 
is no inconsistency or contradiction in principle or in appearance. 

One objection to the deduction of the third from the gross 
expense, is, that, in some cases, which have actually happened, 
it would entitle the underwriters to receive something from the 
assured, instead of paying him any thing, on account of an injury 
to the ship. In some cases of injury to the copper sheathing, 
and so in some cases of chafing off or cutting a cable, where 
the old materials would sell for more than two thirds of the 














1831. ] Insurance— Deduction in Repairs. 53 


expense of replacing the articles injured, the underwriters would, 
upon the principle of deducting a third from the gross expense 
of repairs, be entitled to receive something from the assured on 
account of the injury that the vessel had sustained. The fact, 
that this would, in any case, be the result, strikes me as a very 
strong objection to this mode of adjustment. Any rule may 
result in giving the assured in some cases less and in others 
more than an indemnity, but certainly no rule followed out in 
any of its consequences, ought even theoretically to make the 
party, who is paid for indemnifying another, the one to claim 
something of that other, upon the very contract of indemnity. 

Another objection is, that it varies the indemnity in the same 
case very widely, according to the mere form of making repairs. 
Suppose, for instance, old materials to be left, which may be 
used in refitting, as often happens. ‘Take the instance of one 
third of a good chain cable being lost, where the remaining two 
thirds will sell for just as much in proportion to the length, as 
the whole would. Now if the cable is mended, the cost of the 
repairs, is, the expense of a cable one third of the length of the 
one injured. But as the vessel is not, in every case, repaired 
at a port where a chain cable can be mended, and as it often 
happens, that the vessel cannot conveniently wait for the purpose 
of repairing the thing injured, a sale of the old and purchase of 
new being more expeditious, the rule seems preferable, that 
leaves the assured at liberty in such case, to refit in the most 
convenient way, without making any sacrifice on his part for the 
purpose. And the rule of deducting the third from the net 
expense, gives him this liberty, without exacting any sacrifice ; 
for under that rule, the result is the same to him, whether the 
thing injured is mended, or a new one purchased, and the pro- 
ceeds of the old one applied towards making the purchase. 

The case supposed is one, in which the old is equal in value 
to the same quantity of new, and it may be objected, that this is 
not generally true ; but the fact does not vary very widely from 
this supposition, in those cases where the question arises, 
whether to use or sell the old materials, since it is not for the 
interest of the assured or the underwriters, that defective mate- 
rials should be used in repairs, nor is it the practice to use such. 
All those cases, therefore, in which a question would arise, 


whether to use the old materials or procure new, are cases in 
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which the old are as good, or nearly as good, as new. As 
applied to such cases, it seems to me that a rule, which should 
leave the assured to choose that manner of refitting, which is 
most convenient and expeditious, at the particular place where 
the vessel may be, without thereby varying his indemnity very 
materially, is, in its practical application, preferable to one which 
might subject him to a disadvantage by adopting such a mode. 

It is another objection to making the deduction from the 

gross expenses, and another reason for making it from the net, 
that if it be made from the gross, it will follow that the better 
the quality of the materials is, and the less the injury done to 
them by the peril, the less proportional indemnity the assured 
obtains for the damage, since the better the quality of the old 
materials sold, or the smaller the injury they may have sustained, 
the higher price they will bring; and yet by this rule, the 
assured is not at all benefited or relieved ; for his Joss, or rather 
his part of the loss, is the same, as if there had been no old 
materials saved, or, as if those saved, had been of poor quality 
or materially injured, and of little comparative value. It is 
true, that it is not a decisive objection to any principle, that it 
operates unequally in different cases, to which it may be applied, 
since all general rules are liable so to operate. But in choosing 
between two rules, that which will operate most equally and 
adapt the indemnity most nearly to the varying actual circum- 
stances in individual cases, is entitled to preference. The rule 
of making the deduction from the net expenses seems to me to 
have this advantage. ‘The degree of indemnity is thereby 
adapted more nearly to the real and entire damage done by the 
peril, taking all the circumstances, and all the savings that can 
be made, into consideration. If owing to the goodness of the 
quality of the materials, or their escaping from the effects of the 
perils, they are of more value, it appears to me to be a more 
equal and more equitable construction of the policy, to adopt a 
rule of adjustment, whereby the indemnity shall be proportionally 
affected by these circumstances. 

There is one other reason for making the deduction from the 
net expense, which ought perhaps to have some weight with 
underwriters. ‘The French ordinance prohibited a party from 
insuring over seven eighths of the value, that he might still have 

an interest at stake in the property. One reason, for this very 
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allowance of one third, is, that it may not be for the interest of 
the assured to make a loss. There is the same motive for 
giving the assured an interest in saving the old materials and 
turning them to the best account. 

On the whole it seems to me, therefore, that the deduction of 
a third new for old, ought to be made after the deduction of the 
proceeds of the old materials; and that the rule as construed 
and applied by the decisions in New York and Massachusetts, 
will be found in practice to be the most equitable, the most 
analogous to the other doctrines and usages of insurance, the 
most equal in its operation, and most consonant to the principles 
of indemnity. Ww. P. 


ART. IV.—THE NATURALIZATION LAWS. 


Great complaints are often made of the condition of the natur- 
alization laws. No less than six statutes are now in force, all of 
which must be consulted before the proper course of proceeding 
in naturalizing a foreigner can be ascertained. The adding, 
repealing, and amending, which every new statute makes, and the 
perpetual references from the new statutes to those which preceded 
_ them, are very troublesome to the practitioner. We have there- 
fore thought that a view of the naturalization laws, with some 
suggestions for their revision, might not be entirely useless. 

The constitution has given Congress the power to establish a 
uniform rule of naturalization throughout the United States." 
This power, it is now well settled, is exclusively vested in Con- 
gress, so that no state has now the power to bestow citizenship 
on foreigners.* 

In 1790 an act was passed which permitted any alien, being 
a free white person, to become a citizen of the United States 
after two years residence. ‘This act was repealed in 1795, and 
a new law passed, requiring five years residence, and approach- 
ing very nearly the present system. In 1798 another statute 
was passed, which prevented any alien from being naturalized 
until after fourteen years residence in the United States, and 


? Const. art. 1, s. 8, 4. 


2 United States v. Villato, 2 Dall. 370; Chirac v. Chirac, 2 Wheat. 259 ; 
Houston v. Moore. 5 Wheat. 48. 
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five in the State in which the court before which he applied for 
naturalization, was held. These two last acts were repealed by 
an act passed in 1802, which reduced the term of residence to 
five years. The greater part of this act is still in force. 

The present law on the subject of naturalization, is to be 
found in the statutes of April 15, 1502, March 26, 1804, March 
3, 1813, s. 12, March 22, 1816, May 26, 1824, and May 24, 
1828. 

No alien, except a free white person, can be naturalized.’ 

An alien, except in the cases hereafter mentioned, two” years 
before he can apply for naturalization, must declare on oath or 
affirmation, before the supreme, superior, district, or circuit 
court, of one of the states or territories, (every court of record 
in a state having common law jurisdiction and a seal, and a clerk 
or prothonotary, being considered as a district court,)’ or a 
circuit or district court of the United States, or the clerk of one 
of such courts,‘ ‘ that it is, bona fide, his intention to become a 
citizen of the United States, and to renounce forever all allegi- 
ance and fidelity to any foreign prince, potentate, state, or sove- 
reignty, whatever, and particularly, by name, the prince, poten- 
tate, state, or sovereignty,’ whereof he may at the time be a 
subject.” 

No such previous declaration of intention is required of aliens 
who were residing within the limits and under the jurisdiction of 
the United States, before January 29, 1795,° or of those who 
were residing within the limits and under the jurisdiction of the 
United States, at any time between June 18, 1798, and April 
14, 1802,’ or between April 14, 1802, and June 18, 1812, and 
have since continued to reside therein.* 

No such previous declaration is required of any person who 
has resided in the United States, three years before arriving at 
the age of twenty-one years, but instead thereof, at the time of 
his admission as a citizen, he is required to declare on oath, and 
prove to the satisfaction of the court, that for three years next 
preceding, it has been his bona fide intention to become a citizen 
of the United States.° 


* See the statutes on the subject passim. 


2 St.1824, c. 186, s. 4. 6 St. 1802, c. 28, s. 1. 
3 St. 1802, c. 28, s. 3. 7 St. 1804, c. 47, 8. 1. 
4 St. 1824, c. 186. ® St. 1828, c. 108, s. 2. 


> St. 1802, c. 28, s. 1. 9 St. 1824, c. 186, s. 1. 
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If any alien, after having made the previous declaration, die 
‘before he is actually naturalized, the widow and children of 
such alien shall be considered as citizens of the United States ; 
and shall be entitled to all rights and privileges as such, upon 
taking the oaths prescribed by law.’' 

When an alien applies to be admitted as a citizen, he must 
make oath or affirmation before one of the courts mentioned 
above, ‘ that he will support the constitution of the United States, 
and that he doth absolutely and entirely renounce and abjure all 
allegiance and fidelity to every foreign prince, potentate, state, 
or sovereignty whatever, and particularly by name, the prince, 
potentate, state, or sovereignty whereof he was before a citizen 
or subject.’ The clerk of the court must record these proceed- 
ings.” 

In order to the admission of the alien as a citizen, the court 
must be satisfied that he has resided within the United States 
five years, at least, and if he has arrived in the United States 
since February, 17, 1815, five years next preceding his admis- 
sion, without being at any time during the five years out of the 
territory of the United States ;* and must also be satisfied that 
he has resided within the state or territory where the court is 
held, one year at least, and ‘that during that time he has behaved 
as a man of good moral character, attached to the principles of 
the constitution of the United States, and well disposed to the 
good order and happiness of the same; provided, that the oath 
of the applicant shall, in no case, be admitted to prove his 
residence.’ * 

In case the alien, applying to be admitted to citizenship, shall 
have borne any hereditary title, or been of any order of nobility, 
in his native country, he must, in addition to the other requisites, 
make an express renunciation of his title or order of nobility in 
the court to which his application is made, which renunciation 
must be recorded by the court.’ 

No alien who is a native citizen, denizen, or subject of any 
country, state, or sovereign, with whom the United States are 
at war, can become a citizen during the continuance of the war.° 
Any alien who was residing within the limits and under the 
St. 1804, c. 47, s. 2. 4 St. 1802, c. 28, s. 1. 


St. 1802, c. 28,5. 1. 5 St. 1802, c. 28, s. 1. 
St. 1813, c. 42, s. 12. § St. 1802, c. 28, s. 1. 
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jurisdiction of the United States, before January 29, 1795, may 
be admitted to become a citizen, on due proof to the court of 
his having resided two years within the limits and under the 
Jurisdiction of the United States, and one year, immediately pre- 
ceding his application, in the state or territory where the court 
is held. The oaths to be taken and proof of his moral charac- 
ter, &c. during the two years, are the same as those to be taken 
by other aliens, and the proceedings are to be recorded in the 
same manner.’ 

This provision was no doubt adopted under an impression 
that persons who come into the United States while the law 
allowing them to be naturalized after two years residence, was 
in force, which law was repealed, January 29, 1795, acquired 
a right to be naturalized according to the provisions of the old 
law. 

If any person applies to be naturalized without a certificate of 
his declaration of intention, it must be proved to the satisfaction 
of the court that he was residing within the limits and under the 
jurisdiction of the United States, before June 18th, 1812, and 
has continued to reside within the same, or he shall not be 
admitted. And his residence within the limits and under the 
jurisdiction of the United States for at least five years immedi- 
ately preceding the time of his application, must be proved by 
the oath or affirmation of citizens of the United States. Such 
continued residence, when satisfactorily proved, and the place 
or places where the applicant has resided for these five years, 
must, together with the names of the citizens, be stated and set 
forth in the record of the court admitting the applicant, other- 
wise the same shall not entitle him to be considered a citizen of 
the United States.’ 

‘ The children of persons duly naturalized under any of the 
laws of the United States, or who, previous to the passing of any 
law on that subject by the government of the United States, may 
have become citizens of any one of the states, under the laws 
thereof, being under the age of twenty-one years, at the time of 
their parents being so naturalized or admitted to the rights of 
citizenship, shall, if dwelling in the United States, be considered 
as citizens of the United States.’ * 


) St. 1802, c. 28, s. 1. 2 St. 1816, c. 32, s. 2; St. 1828, c. 108, s. 2. 
3 St. 1802, c. 28, s, 2. 
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It has been decided that where a father was naturalized before 
the 14th of April, 1802, when the statute was passed, a child, 
who was a minor at the time of the naturalization, and then out 
of the country, but who was residing in the United States on the 
14th of April, 1802, became a citizen under the foregoing 
provision.’ 

The statute of April 14, 1802, enacted that ‘the children of 
persons who now are, or have been, citizens of the United States, 
shall, though born out of the limits and jurisdiction of the United 
States, be considered as citizens to the United States.’ ? 

But the right of citizenship does not descend to persons whose 
fathers have never resided in the United States.’ 

And no person who was proscribed by any state before April 
14, 1802, or who was legally convicted of having joined the Brit- 
ish army during the revolutionary war, can be admitted a citizen, 
without the consent of the state in which such person was pro- 
scribed.* 

We have given the law on the subject of naturalization such 
as we suppose it to be now, without adverting to all the changes 
which have from time to time been made in it. The system 
established by the law of 1802 has been so much altered by 
successive statutes, that an entire revision of the subject is very 
much needed, even if the present system is retained. 

It seems to us, however, that the principle of our naturalization 
laws, is in some degree questionable. We are far from wishing 
to refuse an asylum in this country to any unfortunate persons 
who may have been compelled to seek refuge among us by 
poverty, or political or religious persecution. Let our country 
always continue to afford them protection and shelter. Still less 
should we wish to discourage men of wealth, learning, or skill in 
the arts, from resorting to our shores. We should rather aim 
to introduce among us the arts and industry of foreign nations. 
But admitting all this, it by no means follows that it is advisable 
to admit to the privileges of citizenship indiscriminately every 
foreigner that may come into the country. It is unfortunately 
a fact that a very large part of the emigrants from Europe is 
composed of the most vicious and degraded part of its population. 


? Campbell v. Gordon, 6 Cranch, 176. 4 St. 1802, c. 28, s. 4. 
2 St. 1802, c. 28, s. 4. 


3 St. 1802, c. 28, s. 4. 
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Under these circumstances we cannot refrain from the inquiry, 
why every ignorant and vicious being that comes here across the 
Atlantic, should have the same political rights as our native 
citizens who have been educated and brought up with some 
knowledge of our institutions? Are such rights likely to be 
beneficial to these wretched emigrants? Have they the in- 
formation and intelligence which are desirable in all who vote in 
popular elections ? 

Without wishing to deprive any foreigner, who is deserving of 
it, of political privileges, what objection could there be to allow 
such persons only to be naturalized, as could read and write the 
English language? ‘To exclude all others, would be only to 
exclude those to whom it is certain political privileges could 
never be important, and who would be likely to abuse them. 
It is true that skill in reading and writing does not afford a perfect 
test of qualification for citizenship. Itis true that many persons 
are able to read and write, who are not very desirable citizens. 
But we doubt whether any other general rule can be devised, 
which will exclude so large a part of the most worthless de- 
scription of foreigners, and, at the same time, be sufficiently 
liberal to suit the general character of our institutions. As the 
great mass of native citizens can read and write, it is not un- 
‘reasonable to require the same qualification of foreigners before 
admitting them to equal privileges. 

The only objecticn to the provision proposed is, that aliens in 
many of the states are not permitted to hold real estate. But 
it seems to us that this argument cannot fairly be brought forward 
in Congress. It is not any law of the United States which 
prevents aliens from holding land, but the laws of the individual 
states. The right of holding land is but an indirect consequence 
of naturalization. The state legislatures have the power of 
allowing aliens not naturalized to hold land, and Congress may 
very safely trust these bodies to do what may seem to them 
expedient on the subject. Several of the most important states 
already allow aliens to hold Jands. Others will probably soon 
follow their example. Most, if not all the state legislation, in 
regard to the disabilities of resident aliens, has been liberal, 
with the obvious object of encouraging settlers. And we should 
not be surprised if in a few years, all the states should permit 
resident foreigners, whether naturalized or not, to hold real estate 
without any restriction. 
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If the laws of the United States are exceptionable in allowing 
free white aliens of every description to become citizens, they 
perhaps err in the other extreme in denying that privilege to 
all aliens who are not white. Corrupt and ignorant foreigners 
of any color are not desirable citizens. But we are unable to 
perceive why a Chinese, an African, a Malay, or an American 
Indian, if he has the intellectual and moral qualities which are 
requisite in a citizen, ought not to be entitled to the same 
privileges as an Englishman, an Irishman, a German, or a 
Spaniard? That the principle of this exclusion of the colored 
races of men, is not considered fundamental, though it has been 
sedulously adhered to in the naturalization laws, is evident from 
the circumstance that the Senate, at the very last session of 
Congress, approved of a treaty with the Choctaws, by which any 
of that tribe are allowed to become citizens of the United States. 

Making the alien’s five years continued residence in the United 
States, without even once going out of the country, a necessary 
prerequisite to naturalization, seems to us needlessly severe. 
The object of the provision undoubtedly was to prevent the 
naturalization of seamen. If rigidly adhered to, it would, of 
course, have this effect most thoroughly, for no person who had 
ever made a voyage which carried him out of the territories of 
the United States, (which is the case in many mere coasting 
voyages,) during five years preceding his application, could be 
admitted. But the provision operates only on seamen, but if 
carried into effect, it would exclude from citizenship any person 
who had gone by water from New York to Charleston, or New 
Orleans, or from Boston to Portland; or who had passed a day 
in Quebec, Montreal, or Halifax. No doubt continual residence 
in the country ought to be required to entitle an alien to natural- 
ization, but it ought to be a continued residence according to the 
common use of the words, which is not inconsistent with occa- 
sional absences. 

We see no very strong reasons why persons who arrived in 
the country previously to June 18, 1812, should be allowed to 
be naturalized without any previous declaration. Persons who 
care so little about citizenship as to neglect taking this prelim- 
inary step for a long course of years, scarcely merit a special 
exemption of this kind. 

The provision made by the act of 1802, that ‘ the children of 

VOL. VI.—NO. XI. 8 








62 The Naturalization Laws. [July, 


persons who now are or have been citizens of the United States,’ 
shall be considered citizens, though born out of the United 
States, is very imperfect, since it does not apply to the children 
of those American citizens who have been born since April 14, 
1802. The remarks of Chancellor Kent, in regard to this pro- 
vision, are well deserving attention. 

‘It applies,’ he says, ‘only to the children of persons who 
then were, or had been citizens ; and consequently the benefit of 
this provision narrows rapidly by the lapse of time, and the 
period will soon arrive, when there will be no statute regulation 
for the benefit of children born abroad, of American parents, 
and they will be obliged to resort for aid to the dormant and 
doubtful principles of the English common law. This provision 
leaves us likewise in doubt, whether the act intended by the 
words, ‘ children of persons,” both the father and mother, in 
imitation of the statute of 25 Edw. III., or the father only, 
according to the more liberal declaration of the statute of 4 
Geo. II. This clause differs from the preceding one, in being 
without any restriction as to the age or residence of the child ; 
and it appears to have been intended for the case of the children 
of natural born citizens, or of citizens who were original actors 
in our revolution, and therefore it was more comprehensive and 
more liberal in their favor. But the whole statute provision is 
remarkably loose and vague in its terms, and it is lamentably 
defective in being confined to the case of children of parents 
who were citizens in 1802, or had been so previously. The 
former act of 29th January, 1795, was not so; for it declared 
generally, that “the children of citizens of the United States, 
born out of the limits and jurisdiction of the United States, shall 
be considered as citizens of the United States.” And when we 
consider the universal propensity to travel, the liberal intercourse 
between nations, the extent of commercial enterprise, and the 
genius and spirit of our municipal institutions, it is quite surprising 
that the rights of the children of American citizens, born abroad, 
should, by the existing act of 1802, be left so precarious, and 
so far inferior in the security which has been given, under like 
circumstances, by the English statutes.’ 2 Kent’s Com. 

The ease with which naturalization is effected in this country, 
is strongly contrasted with the difficulty which attends it in Eng- 
land. There, as is well known, an alien cannot be naturalized, 
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except by act of Parliament, which cannot be obtained without 
considerable trouble and expense. Even after an alien is 
naturalized there, he continues debarred from some of the most 
important privileges of citizenship. The following particular 
account of the mode of proceeding in England, will probably be 
new to most of ourreaders. It is taken from Dwarris’s ‘Treatise 
on Statutes, a work recently published in London. 

‘ Naturalization, by which an alien is put in the same state as 
if he had been born in the King’s ligeance, (with a few excep- 
tions introduced from jealousy of foreigners under particular 
dynasties,) can only be performed in this country by the trans- 
cendent power of Parliament. For this purpose an act may be 
passed, containing however certain disabling clauses, and such 
act may begin in either house. 

‘ Before the petition is presented, there are several points to 
be separately and attentively considered. 

‘No person of the age of eighteen years or upwards, can be 
naturalized or restored in blood, unless he have received the 
sacrament of the Lord’s Supper, within one month before the 
bringing in of the bill; and unless he take the oath of supremacy 
and allegiance in the presence of Parliament; and the Lord 
Chancellor, if the bill begins in the Upper House, and the 
Speaker of the House of Commons, if the bill begins there, have 
authority during the session, to administer such oaths. If then 
the party seeking to be naturalized, be eighteen years of age, he 
receives the sacrament shortly before the bill is presented. If 
he be not eighteen, but a minor, a petition is presented by his 
father or guardian, who appears for him before the committee. 
On proof being given that the minor seeking to be naturalized, 
has been educated in the Protestant religion, he will not be 
required to take the oaths of allegiance and supremacy or to 
receive the sacrament. 

‘'The petition is signed by the party making the application, 
and the bill may be presented the same day with the petition, 
and read a first time. Bills for this purpose are not required to 
be printed. 

‘ These bills cannot be received in either House of Parliament, 
unless they contain certain disabling clauses; as by the 1 Geo. 
I. c. 4, unless there be a clause to declare that such person shall 
not be enabled to be of the privy council, or a member of either 
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House of Parliament, or enjoy any office of trust, or have any 
grant from the Crown. So there must be inserted a clause, 
disabling the person from obtaining thereby, in any foreign 
country, any immunity or indulgences in trade, enjoyed by 
natural born British subjects, unless he shall have resided in 
Great Britain for seven years next before the commencement of 
the session in which he is naturalized, and shall not have been 
absent from the same longer than two months at one time, dur- 
ing the said seven years. 

‘ As soon as the bill is presented, (if not before,) a memorial 
should be addressed by the petitioner to the Secretary of State 
for the Home Department, stating his reasons for wishing to be 
naturalized, his profession of the Protestant religion, and that he 
intends to reside in England, and is well affected to his Majesty’s 
government, and to the constitution of this country in church 
and state. Letters of recommendation also should be procurea 
from persons of the greatest weight and distinction in the part of 
the country where he has longest resided, bearing testimony to 
his life and orderly conduct. 

‘On the 2d of January, 1807, it was ordered that no bill for 
naturalizing any person born in any foreign territory, shall be 
read a second time, until the petitioner shall produce a certifi- 
cate from one of his Majesty’s principal Secretaries of State, 
respecting his conduct. 

‘ But although this order may seem to sufficiently denote the 
office of the Secretary of State (for the Home Department,) as 
that from which the certificate of conduct ought to be obtained, 
yet it should seem, that the quarter to which application is also 
to be made, and with the greatest effect with a view to produce 
a favorable testimonial, is the Alien Office. All letters addressed 
to the Secretary of State, are understood to be transmitted to the 
latter office, for inquiries to be made respecting the petitioner, 
and if a certificate of conformity and good conduct be forwarded 
from that office, it will as a matter of course, receive the signa- 
ture of the Secretary of State, and be sent to the Parliament 
Office. 

‘ As soon as a certificate is procured, a day is fixed for the 
second reading, on which day the oaths of allegiance and supre- 
macy are taken by the party at the bar of the House. The bill 
is then committed, and the committee may sit the next day. 
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The party, or if he be a minor, his parent or guardian attend at 
the committee to signify his desire to be naturalized, and wit- 
nesses must be called, (usually the parish clerk, &c.) to prove 
the administration of the sacrament, and the handwriting of the 
officiating minister to a certificate to that effect. If the bill 
originates with the Commons, the person applying for the bill 
attends and takes the oaths there, between the first and second 
reading of the bill. ‘These are administered by the clerk, before 
the Speaker takes the chair. 

‘ But to return to the Lords. The bill is commonly reported 
the same day on which the committee sits, and ordered to be 
engrossed. It is then read a third time, and transmitted to the 
Commons. At the House of Commons the engrossed bill is 
read a first time the day it is brought from the Lords; and on 
the fourth day after the first reading, read a second time. It is 
then committed, and the same witnesses as were before the 
Lords, must attend the committee to prove the administration of 
_the sacrament. The bill is then reported, read a third time, and 
returned to the Lords. 

‘When the bill has received the royal assent, the solicitor for 
the party naturalized will be careful to obtain a duplicate of the 
act signed by the clerk of the Parliaments.’ 


ART. VI.—OPINIONS OF LORD MANSFIELD ON COMMERCIAL 
LAW —HIS JUDICIAL CHARACTER. 


No person occupies a more conspicuous place in the history of 
the English Jaw, and accordingly in that of our own, than Lord 
Mansfield. ‘The time of his coming to the judicial station which 
he so long occupied in the court of king’s bench, was pecu- 
liarly suited to a judicial magistrate of his character. ‘The deep- 
rooted prejudice of the professors of the common law, and of the 
English nation generally, against the civil law, had, in a great 
measure, shut the nation out from that great repository of legal 
learning. The great authority of the writings of Coke had 
favored this prejudice, and contributed to fix upon legal science 
the narrow, exclusive spirit and blind adherence to obscure, 
indefinite customs, arbitrary dogmas, and supposed precedents, 
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which still, in some degree, trammel and degrade the English 
jurisprudence, and bind down the courts and the profession to 
the investigation of innumerable instances of decisions in detail, 
to the neglect of those broad and luminous principles, which, if 
pursued and always kept in view, raise the law into the rank of 
a liberal science. Our meaning will be obvious to any one who 
will read an opinion of Lord Stowell, and compare it with any 
case in Coke’s Reports, or those of any other of the old report- 
ers. In one case, the extensive and luminous views of the judge 
lead the reader to the conclusion, with an irresistible force of 
argument, amounting to a demonstration, while the rich learning 
and copious references, where the case requires their introduc- 
tion, are only collateral illustrations of the doctrine which the 
Judge establishes, on broad and indisputable general principles, 
more convincingly and satisfactorily to the mind, than it would 
be possible to do by the longest list of the most venerable author- 
ities ; while, in the old common law reports, the reader is per- 
plexed in threading his way through an obscure maze of prece- 
dents, and dicta, scholastic subtleties, hair-splitting, and verbal 
distinctions and criticisms, in search, not of any broad ground of 
opinion, but of cases which may serve as a pattern for the decis- 
ion, which pattern is to be followed with blind deference and 
servile exactness. 

Notwithstanding the great advance of the English common 
law, within the last century, still it is circumscribed and fettered, 
by the illiberal spirit, and admiration of patterns, instead of prin- 
ciples, which seem to be inherent in the system itself. But the 
bigoted jealousy of the civil law, and love of detail and reverence 
for precedent instead of principle, received a rude shock under 
the administration of Lord Mansfield, in respect to all commer- 
cial questions; for the antique spirit of the common law, could 
never reach and comprehend this branch of jurisprudence. All 
attempts to reduce these questions within the narrow system of 
the old law, had totally failed, and the decisions, previous to the 
time of Lord Mansfield, were, for the most part, but so many 
blanks; for they did not, generally, result in any thing like 
practical, authoritative doctrines. ‘The common law could refine 
upon the statutes, and the doctrines of real property, and the 
technical rules of legal proceedings, but no statutes had been 
enacted on the subject of marine law, and very little progress had 
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been made by the courts in introducing the principles of the 
foreign sea-laws, or moulding the English customs into any 
thing deserving the name of a maritime code. 

We accordingly find, in these decisions of the king’s bench in 
Lord Mansfield’s time, fewer authorities cited, than in any other 
cases, and in many of his opinions on important questions of 
commercial law, not a single case or book is referred to. It is 
this circumstance which gives his opinions, upon this subject, 
their great interest to the reader, since they necessarily deal in 
general principles. But if we examine the decisions of Lord 
Mansfield in this branch of law, we shall find that his reputation 
as a commercial jurist, does not depend upon the number of his 
opinions upon important questions, but rather upon the liberal 
and extensive views with which he met all questions of this 
description. He has been called the founder of the British 
commercial law, and so he is, in one sense, for he set the proper 
example for forming the system, but he himself did not con- 
struct a great portion of it, and the part formed by him is not 
without its defects. The system, itself, is, to this day, very 
imperfect, and we venture to say that the United States are ma- 
terially in advance of England in the science of commercial law ; 
and yet what shows the still subsisting illiberal and jealous spirit 
of the English common law, although our books contain many 
cases applicable to questions brought before the English courts, 
and founded upon principles common to the two countries, 
and referring, in fact, to English authorities, yet we do not 
now recollect any reference to our decisions, in any English 
court, except that of the High Court of Admiralty, in which 
Lord Stowell presides. 

Lord Mansfield presided in the king’s bench thirty-two years, 
from November 8th, 1756, to June 4th, 1788. The opinions 
of that court, during this period, are reported in Burrow, Cow- 
per, Douglas, and the first volume of the Term Reports. 

In these reporters there are some thirty-six to forty cases on 
insurance, not involving a greater proportional number of im- 
portant, or, at the time, new, questions, than a similar number of 
cases taken from the reports of the more respectable courts of 
the United States during the last twenty years, nor discussed 
more learnedly or decided more liberally or satisfactorily. 

We propose to take a cursory view of these decisions, and 
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also those upon other branches of commercial law, without 
regarding their chronological order or adopting any other spe- 
cific arrangement. 

Taking, then, the first case that happens to come upon the 
list we have made out, it is decided that liberty to cruise six 
weeks in a policy, during a passage, means six weeks succes- 
sively." 

In another case, where insurance was made for twelve months, 
at one entire premium, and the vessel was lost at the end of 
two months, the assured was held not to be entitled to a return 
of any part of the premium; that is to say, the premium 
cannot be apportioned.’ And yet ina previous case, (Ste- 
venson v. Snow)’ not easily reconcilable with the last, where 
the insurance was from London to Halifax, with warranty 
to sail with convoy from Portsmouth, and the vessel arrived too 
late for the convoy, and thereupon the owner requested the un- 
derwriters to continue the risk, without convoy, at a higher rate 
of premium, or to return a proportional part of the premium, 
terminating the risk at Portsmouth, and they refused to do 
either, Lord Mansfield and the other judges were of opinion that 
here were two distinct voyages, one to Portsmouth, and the 
other from thence to Halifax, and that, as the risk on the latter 
voyage had not commenced, the assured was entitled to a 
return of a proportional part of the premium. The equity of 
the case seems to have been in favor of the assured, but the 
decision, as well as the principles laid down by Lord Mansfield, 
in giving his opinion, seem to be very questionable. He says, 
for instance, ‘ These contracts are to be taken with great latitude, 
the strict letter is not to be so much regarded as the object and 
intention.’ ‘It has been objected that the voyage being entire, 
the premium cannot be apportioned ; but I can see no force in 
this objection. This is not a contract so entire that there can 
be no apportionment.’ This is, we believe, inconsistent with 
what is generally understood to be the law, and accordingly, in 
the very next case that came up on the same question, namely, 
the one above-mentioned, the position was not adhered to. The 
very boldness which led Lord Mansfield to depart from prece- 
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dents, and, no doubt, to the amelioration of the law in some 
respects, also induced him, in other cases, even to depart from 
principles, for the sake of what he supposed to be the equity of 
the particular case. So it seems to have been in this case of 
Stevenson v. Snow. 

Another case’ pretty late in his judicial administration, 
shows the imperfect knowledge of the court and the parties, of 
the effect of the different modes of adjustment of losses. An 
average loss being proved, in an action on a policy, it was not 
easy to ascertain its amount, and the court, without any objection 
by the parties, entered a verdict for a total loss, it being agreed 
that the assured should account for what he had saved. ‘This 
would make it what is called a salvage loss, instead of an ordinary 
partial loss, and might vary the amount to be paid materially ; 
and yet the case was disposed of in this manner, as if it was a 
matter of mere form, though the underwriter afterwards objected, 
but the court held him to what he was understood to have agreed 
to. ‘The parties, as well as the court, would, at this day, very 
readily understand the difference of these two modes of adjust- 
ment, and be in no danger of making or imposing an agreement 
for adjusting a loss in one way, which ought to be adjusted in 
the other. 

In Lilly v. Ewer,’ in a policy on a ship from Gibraltar to 
England, there was a warranty ofconvoy. It however happened 
that there was no convoy at the time at Gibraltar for the whole 
voyage, the only convoy there being one that was going to stop 
at Lisbon. The vessel sailed with it, and arrived safely in 
England, but the assured demanded a return of the premium, on 
the ground that the warranty had not been complied with, and 
so that the risk had never commenced. The judges were, 
however, at first of opinion, that, as this was the only convoy that 
could be had, the sailing with it was a compliance with the 
warranty, and so the underwriters were entitled to retain the 
premium. But learning afterwards that the ‘ people in the city 
were dissatisfied’ with the decision, the court granted a new 
trial, and a contrary one was given. 

Of the two cases of Goss v. Withers,* and Hamilton v. Men- 
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des,’ Lord Mansfield afterwards* says, ‘I took great pains in 
delivering the opinion of the court. I think that from those 
cases, the whole law between insurers and assured, as to the 
consequences of capture and recapture, may be collected.’ The 
point decided in these cases is, that a capture and recapture do 
not constitute a total loss, unless the voyage is broken up thereby. 
In one respect these cases made a great advance in mercantile 
law, namely, in discarding all the old subtile, inconsequential 
speculations, and jargon, as to the prize being carried infra 
presidia of the enemy, and as to the change of property by the 
capture. This was a great step in jurisprudence, but still the 
cases, so far from settling the law on the questions involved in 
the facts, left some of them quite afloat, and one of these, and a 
very important one in practice, remains unsettled in England to 
this day ; unsettled, we say, because the decisions and the dicta 
have been diverse and inconsistent. ‘The question we refer to, 
is, whether the claim for a total loss depends upon the state of 
the facts, at the date of the last intelligence, the time of the 
abandonment, the time of bringing the action, or that of the 
trial. This question was directly presented by the case, and 
has come up in many subsequent cases, and it has been distinctly 
settled in the United States, that the right of abandonment is to 
be determined by the state of the facts at the time of abandon- 
ing. But the law in England, if we are not greatly mistaken, 
remains still uncertain on this point. 

Though the point really settled, as above stated, in these 
cases, is no doubt correctly determined, and is not now disputed, 
yet it is a very indistinct point. ‘To settle that the capture and 
recapture do not constitute a technical total loss, unless the 
voyage is broken up, without settling the time to which reference 
is to be had, and also without defining, with more precision, 
what is a breaking up of the voyage, leaves the law very uncer- 
tain. The cases present no definite, practical doctrine, which 
may be easily applied in others. But this is not their greatest 
defect. In the free discursive arguments of Lord Mansfield, in 
giving his opinion, he throws out some loose propositions, of a 
very general character, in unqualified terms, which admit of 
applications in support of positions which are by no means ten- 
able. Few cases have, accordingly, been more often quoted, 
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or in a greater variety of applications. In questions arising on 
policies, in case of capture and recapture, in those on valued 
policies, and those on the right of abandonment generally, 
Goss v. Withers, and Hamilton v. Mendes are, one or both, 
sure to appear in the argument of the counsel, and the authority 
of the same case is not unfrequently claimed by both sides; and 
that of one, in opposition to the other, by each side, very often. 
As few cases have been cited so frequently, so few have been 
cited less conclusively. ‘This is owing to the defect already 
mentioned, a defect which is spread through the opinions of the 
same judge ; his impatience of the technical jargon and scholastic 
refinement of some of his predecessors, carried him too far into 
loose and sweeping generalities. In this respect Lord Kenyon 
makes a very striking contrast to Lord Mansfield, as he is always 
circumspect, close, qualified, and pointed. ‘Though he would 
not, perhaps, have been so useful a judge in the time and place 
of his predecessor, he was certainly a better successor to Lord 
Mansfield, than a judge similar to the latter in character, would 
have been. 

In the case of Godin v. the London Assurance Company,’ 
it is decided that a party may insure his ship or goods as many 
times over as he pleases, but that he can obtain but one indem- 
nity, so that the effect is only the paying a premium to the 
second insurer, to guaranty the solvency of the first. But 
another position is taken in this case, as it appears to us, rather 
hastily. It is said that if one set of underwriters pay the whole 
loss, they may claim a proportional contribution from the other 
set. We believe there never has been any instance of such a 
claim, and there would obviously be some difficulties in enforc- 
ing it. 

The distinction of a valued policy from a wager, is very 
accurately taken in Lewis v. Rucker,’ namely, if the valuation in 
the policy is bona fide, and not a mere cover for a wager, it is 
valid, though it varies from the market value of the subject in- 
sured. ‘This case is now good law in the terms in which the 
opinion of the court is expressed. ‘Though we have no law in 
the United States, as there is in England, against wagering 
policies particularly, yet, in some'of the states mere wagers, in 
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general, are not considered to be subjects of judicial cognizance. 
Under this general doctrine, the validity of valuations in policies 
has sometimes come up, and the principles laid down in the 
above case have invariably been adopted. 

In Glover v. Black,’ it is decided that bottomry and respon- 
dentia interest must be insured by the lender eo nomune, or at 
least that the lender at respondentia cannot insure his interest in 
the cargo, under the general description of ‘ goods ;? though it 
had been decided previously in Godin v. the London Assurance 
Company, that the lien of an agent might be insured under 
such a description. Lord Mansfield confesses that he at first 
thought the description in the policy sufficient, but as he could 
find no dictum of any writer, foreign or domestic, that respon- 
dentia interest could be insured as goods, and as it was the 
law and practice of merchants that ‘ respondentia and bottomry 
must be mentioned in the policy,’ he changed his opinion, and 
decided as above stated. ‘The round assertion in this opinion, 
that such was the established aw of merchants, is one of those 
hastily assumed positions, of which the opinions of Lord Mans- 
field afford too many examples ; for he knew it to be the law 
only from the fact that the practice, as he was told, had always 
been to specify bottomry and respondentia interest in the policy. 
No reason whatever is given in the opinion why this should be 
the rule. In a.subsequent case, twenty-one years after,’ at nist 
prius, Lord Mansfield held that the lender at respondentia on the 
captain’s adventure on an East India voyage, might insure his 
interest under the description of ‘ goods, wares, and merchandise,’ 
in virtue of a particular custom to this effect. Here was a usage 
very nearly contradictory, if not directly so, to that previously 
set up. ‘The diversity of decision is the more striking, as the 
first policy related to an East India voyage, so that the result of 
these two alleged usages is that the lender to a master on his 
adventure, may insure his interest as goods, while no other 
lender can insure under such a description. ‘This certainly 
seems to be a very futile distinction. But the truth is, that 
nothing is more uncertain than these statements about usage, 
and even admitting all that could have been proved and more 
than could have been proved, namely, that it had been the uni- 
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versal practice to insure these interests under a particular 
description, this constituted no objection whatever to a party’s 
adopting another description, provided it did not amount to a 
misrepresentation or concealment of a material fact. ‘The case 
then ought to have been decided upon the consideration of the 
question whether the underwriter was liable to be prejudiced by 
such a description. Suppose a loss happens upon the goods, 
where the respondentia interest is insured under the description 
of ‘ goods,’ and when the assured comes to claim his loss, and 
for this purpose exhibits his proof of interest, he shows himself 
to be only.a lender at respondentia, how can the underwriter be 
prejudiced, any more than if he showed himself only to have a 
lien as factor or mortgagee ? 

In Robertson v. the United Insurance Company, 2 Johnson’s 
Cases, 250, Mr. Justice Kent gives as a reason in favor of this 
decision by Lord Mansfield, that this risk is peculiar, as ‘ there 
is neither average nor salvage, and the capture does not mean a 
temporary taking only, but one that occasions a total loss.’ As 
to salvage, the St. 19 Geo. II., c. 37, quoted in Glover v. Black, 
expressly provides that in respect to East India risks, the lender 
at respondentia shall be entitled to salvage. And if a temporary 
capture was not a total loss to him, and if he was not liable to 
an average loss, so much the better for the underwriter. He 
could make no objection on this score, since he was the bene- 
fited party. It is not easy, indeed, to perceive on what ground 
the doctrine in question can be vindicated. 

The case of Thelluson v. Fergusson,’ in which it was decided 
that a mere intention to deviate, does not affect the policy until 
it is put into execution, has stood unshaken to the present time ; 
and subsequent decisions on the same point have been only 
varieties in the application of the doctrine of that case, which has 
not been at all modified or called in question. 

The case of the Earl of March v. Fletcher,’ in which it was 
decided that the warranty of seaworthiness has reference to the 
beginning of the risk, is a good exposition of the doctrine of this 
warranty, for it is quite evident that the vessel may be rendered 
unseaworthy by the perils insured against, in the course of the 
voyage. The doctrine of this case has never been doubted in 
any subsequent one. 
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During the time of Lord Mansfield, the question of the con- 
clusiveness of the sentence of a foreign court of admiralty, which 
has been since so much agitated, was brought under discussion, 
and the conclusiveness of the foreign sentence, as to all the facts 
established by it, is pretty strongly stated. The palpable injus- 
tice wrought by this doctrine, in many cases, has induced courts, 
both in England and the United States, to attempt to restrain its 
operation, and in some instances the judges have directly denied 
its force. It certainly cannot now be considered as standing 
firmly upon the ground on which it was formerly placed. It is 
a very difficult question, for if a sentence of a court having 
jurisdiction is not binding and conclusive, as to the matters ad- 
judicated, there would be no end of litigation. On the other 
hand, it is very inconvenient and prejudicial, that a sentence of 
a petty foreign prize court, upon a question of capture, should 
indirectly decide a question between the assured and underwri- 
ters, as to the neutrality of the property. This is indirectly 
referring to the decision of a foreign tribunal, a question which 
the parties to the policy intended should be determined by the 
tribunals of their own country. But as it is dangerous to deny 
this doctrine generally, it has been the practice of courts to 
evade its operation, where it was practicable, by denying that the 
fact directly brought in question between the parties to the 
policy, was specifically decided by the foreign court. But this is 
an inadequate remedy, since the fact in question will, in many 
cases, be so directly and palpably decided by the prize court, 
that the decision cannot be evaded in this way. A clause has 
accordingly been introduced into some American policies to 
meet the case, by providing that a sentence of a foreign court 
shall not bind the parties, but that the point decided, shall, as 
between them, be open to proof and investigation, to the same 
effect as if there had been no foreign adjudication in relation to it. 

The decision in Pelly v. the Royal Exchange Assurance 
Company,’ that sails and rigging put on shore in a foreign port, 
in the course of the voyage, while the vessel was repairing, are 
still within the conditions of the risk, and must be paid for by 
the underwriters; if destroyed by fire while so on shore, is im- 
portant in principle and extensive in its application. ‘The point 
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is distinctly presented by the case, and the decision specific ; and 
it has never been shaken or doubted. 

Among the cases under this title, reported in the first part of 
the first volume of the Term Reports, while Lord Mansfield 
continued to preside in the king’s bench — for though he did not 
resign until the period at which that volume concludes, he had 
ceased to sit in court during the latter part of the time — that of 
Jones v. Schmoll, (1 'T. R. 130, n.) a nist prius case, involves 
a pretty important principle. It was on a policy upon slaves, 
insured, among other risks, against mutiny. Some of the slaves 
died of chagrin, on account of the failure of a mutiny, and the 
market value of the survivors was reduced in consequence of the 
circumstance that there had been a mutiny of the crew. Lord 
Mansfield instructed the jury that this was a remote consequen- 
tial damage from the mutiny, for which the underwriters were not 
answerable. ‘The opinion was important in principle, and has 
been cited in many cases. 

But another decision, involving a very similar question, namely, 
Meretony v. Dunlope,’ is very questionable. It was the case of 
a vessel damaged, and which, as it is expressed in the report, had 
‘received her death-wound,’ during the period of the risk, but 
was not lost until three days after the policy had expired. This 
case is not particularly reported, being only cited and referred to 
as having been approved by the court, meaning, as we under- 
stand the report, the court of king’s bench. But certainly, if a 
ship is damaged during the period for which the insurance is 
made, the underwriters ought to pay the amount of what the dam- 
age would have been, if the ship had been in port at the end of 
the risk. ‘The point seems to us to be plain. And yet a case 
was decided, upon the same principle, in the time of Lord El- 
lenborough. It was that of a vessel insured against sea risks 
only, which, being very much damaged by ice in going out of 
the harbor of New York, was thereupon seized for a violation 
of the embargo, or non-intercourse law, and the court held that 
the loss by the sea damage could not be recovered. This seems 
to us to be an instance of adherence to precedent, to the sacri- 
fice of principles. 

These are the most important cases on insurance, decided by 
the king’s bench during the thirty-two years of Lord Mansfield’s 
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presiding in that court. ‘The other cases on this branch of law 
either do not present questions of much interest or difficulty, or 
the doubt arises on the construction of the facts, and, however 
decided, they have not an important bearing upon other cases. 

Under the title of Factors and Agents, only five or six decis- 
ions are reported in the king’s bench during this period. 

In Buleer v. Harrison,’ it is held that where money is paid to an 
agent by mistake, his merely passing it to the credit of his principal, 
in his books, will not prevent the party who paid it, from recov- 
ering it back, on discovering the mistake, and giving notice of it 
to the agent before he has paid the money over to the principal. 
In Downing v. Goodwin,’ the factor is held to have a lien on 
the price for which he sells his principal’s goods, as well as upon 
the goods themselves. These are very clear points. Another 
of the cases, is not so clear, though we are not disposed directly 
to dispute its correctness. A foreign merchant ordered his 
agent in London to insure a shipment of fruit, and he effected 
the insurance with the Royal Exchange Assurance Company, 
in whose policies the memorandum being broader than that of 
the London Assurance Company’s, or those in use at Lloyd’s, 
the policy afforded no protection to the assured against a loss 
which took place ; as most usually happens in policies on the 
memorandum articles, except in time of war ; the premium being 
for the most part thrown away. As the premium at the other 
offices was the same, and as the loss might have been recovered 
had the policy been effected with them, the principal charged 
the agent with negligence, and on that ground brought an action 
against him for the amount of the loss he might have recovered 
of the underwriters had the insurance been made at one of the 
other offices. It was held, however, that he was not liable, as 
it was customary to insure as he had done.’ Lord Mansfield, 
in giving the opinion of the court in this case, took a liberty 
with the plaintiff’s attorney which was more customary in those 
times than in our own; saying he had ‘ invented’ two grounds 
of action in his declaration. This animadversion seems to us not 
to have been altogether merited. It does not seem to us to be 
so very clear that he had not a ground of action in the facts, 
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since a policy upon fruits, or any other subject free from average, 
except general, or in case of stranding, though it may bear the 
name of an insurance, scarcely deserves it. 

The case of Luke v. Lyde’ on the subject of pro rata freight 
has been not less frequently cited than those of Goss v. Withers, 
and Hamilton v. Mendes respecting capture and recapture. 
This was also a case of capture and recapture, and of insurance, 
but the principal point is the one above mentioned. The 
voyage was from Newfoundland to Lisbon, and the vessel was 
captured and recaptured and brought into England, and it was 
decided that freight pro rata was due, according to the propor- 
tion of the voyage performed. But the case does not decide, 
what is very material, and what has since been decided in the 
United States, namely, how this pro rata freight is to be esti- 
mated, whether by the difference of distance from Newfound- 
land and England to Lisbon, or the difference of freight. ‘The 
latter is now the established rule. The establishment of the 
principle of pro rata freight, in general, was of great importance, 
although its construction was not very precisely defined. 

On the subject of the liability of the ship owners for supplies 
for their ship, which was chartered absolutely, and manned and 
victualled, and supplied by the charterers, came under consid- 
eration in Rich v. Coe,’ where the owners were held to be liable. 
This case was doubted by Lord Kenyon in England ; the law 
of the United States is quite otherwise, for reasons that seem 
to be sufficient. 

It has now long been held that the master has no lien on the 
ship for his wages, though the men have such a lien. This 
point was decided by Lord Mansfield in Wilkins v. Carmichael,’ 
though Lord Mansfield said he was at first inclined to a con- 
trary opinion. The same rule extends to the freight in England ; 
in the United States the inclination of opinion seems to be, to give 
the master a lien on the freight for any balance due to him for 
his services and disbursements. 

The only case we have noticed on the subject of vendor and 
vendee in these reports, is that of Vale v. Bayle,‘ in which it was 
held, as it continues to be at the present time, that if the vendor 
order goods by a particular conveyance, they are at his risk on 
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being delivered to the carrier, unless it is otherwise agreed 
between the parties. 

These volumes contain some dozen cases on bills of exchange 
and promissory notes, and these cases stand stronger than those 
under the titles already enumerated. More important points, 
in proportion, which are now good law, were settled in the 
time of Lord Mansfield in relation to bills of exchange, than 
in respect to any other title of the law merchant. It was settled 
that a drawer of an inland bill must have notice, if the holder 
intends to resort to him, as well as the drawer of a foreign bill. 
The resemblance of bills of exchange to promissory notes is 
very clearly pointed out." It was settled that the endorsement, 
if not restricted, follows the nature of the bill, or is negotiable ; 
that is to say, ‘pay to 4 B,’ endorsed on a bill of exchange, 
imports the same as ‘ pay to A B or order.’? 

The credit of negotiable paper was sustained by the decisions 
respecting lost and forged bills, and the previous decision of 
Lord Holt’ supported. In regard to the latter, it was decided 
that if a forged bill is accepted, and paid by the acceptor, to 
a bona fide holder, he could not recover back the money from 
the party to whom the payment was made, on discovering that 
the bill was forged.‘ 

On the subject of a stolen bill of exchange, it was held that 
where a bill assignable by mere delivery, is stolen, it may be 
recovered against the parties to it by a bona fide holder for a 
valuable consideration, into whose hands it came from the person 
who stole it, on the holder’s proving that he gave a valuable 
consideration for it, and held it bona fide.° 

A scruple was raised in Pillans v. Mierop® respecting consid- 
eration for an agreement, or promise, by letter, to accept bills of 
exchange, it being objected that such an agreement was a 
nudum pactum, and so not binding. Mr. Justice Wilmot said 
‘I own that want of consideration first occurred to me. But I 
am now satisfied that this case has nothing to do with the cases 
of undertakings of one to pay the debts of another.’ But Lord 
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Mansfield considered the case as coming under the general 
proposition that ‘ the law of merchants and the law of the land 
were the same,’ and that ‘nudum pactum does not exist in the 
usage and law of merchants.’ 

This is according to Lord Mansfield’s usual manner of taking 
very broad ground. If it be conceded, it covers the case in 
discussion, and settles it most conclusively. But the difficulty 
is to establish the position. It had previously been decided that 
a declaration on a negotiable instrument need not allege a con- 
sideration. This seemed to afford sufficient ground for the 
decision of the case of an agreement to accept without going the 
length of saying that the commercial law has no regard to the 
consideration as affecting the validity of contracts, a position 
which is contradicted by the ordinary rule respecting this very 
species of contract by negotiable paper, where the question 
arises between the original parties to the instrument. 

From the remarks of Burrow in his preface, the question is 
suggested how far his reports do justice to the judges. He says, 

‘I do not always take down his restrictions with which the 
speaker may qualify a proposition to guard against its being 
understood universally, or in too large a sense. And, therefore, 
I must caution the reader always to imply the exceptions which 
ought to be made when I report such propositions as falling 
from the judges. I watch the sense rather than the words, and 
therefore may often use some of my own. If I chance not to 
understand the subject, I can only attend to the words, and 
must in such cases be liable to mistakes. If I do not happen to 
know the authorities shortly alluded to, I must be at a loss to 
comprehend (so as to take down with accuracy and precision) 
the use made of them.’ 

‘I am thoroughly aware of all those faults. I am conscious, 
too, that not having had the good fortune of acquiring that 
knowledge in the science of the law which is gotten only by a 
lucrative experience at the bar (from which I was early removed) 
and not being blessed with the quickest of natural parts, I may 
have mistaken and misapprehended topics and allusions ; I may 
have made blunders in the sense, by endeavoring to rectify those 
of my pen. These are imperfections which my diligence could 
not cure.’ 


' Macleod v. Snee, Lord Raym. 1481. 
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This preface bears date November 29th, 1765, being the 
day after Michaelmas Term of that year, and the cases of that 
term extend nearly to the end of Burrow’s third volume, so that 
he did not begin to publish his reports until nine years after 
the decisions with which they commence, were given. It 
appears also that the judges were not then, nor indeed have 
they since been, in the practice, like some of those of the 
United States, of writing out their opinion. The great press of 
business in the king’s bench, during the time of Lord Mansfield 
and since, would render such a practice too laborious. It would 
have assisted us a little, therefore, in judging of the accuracy 
and fidelity of the reports, if Burrow had informed us how soon 
he usually made up his cases after the decisions were pronounced. 
But notwithstanding his apologies, and deprecations of censure, 
his reports are no doubt very accurate, and deserving of their 
high reputation. If they have any fault it is that of being too 
full and minute, in justification of which he quotes Mr. Justice 
Foster’s Discourses on Crown Law, who says, ‘ Imperfect reports 
of facts and circumstances, especially in cases where every fact 
weighs something in the scale of justice, are the bane of all 
science that depends upon precedents and examples of former 
times.’ There is very little ground to doubt, then, that Burrow 
does substantial justice to the judges, and indeed his reports 
carry a remarkably strong internal evidence in their own favor 
in this respect. At least there cannot possibly be any doubt of 
their correctness as to the general doctrines laid down, and the 
general positions assumed. Burrow seems to have been entirely 
conterit with being a sedulous recorder of what transpired in the 
case, and not troubled with a restless interest in the questions 
discussed, like Douglas, who says, ‘I should have felt it to be 
an irksome restraint, in a work consisting of near eight hundred 
pages, and containing such a variety of reasoning on subjects 
extremely diversified, and often highly interesting to a lawyer, 
to confine myself so rigidly to the business of reporting as never 
once, even at the bottom of the page, to have mentioned what 
might occur to myself on any of those subjects.’ But though 
Burrow was less impatient of being a neutral auditor and recorder, 
he was, according to his own account, and as it also appears 
from the reports themselves, a very careful and pains-taking 
reporter. And notwithstanding what he says, we are inclined 
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to consider the language, as well as the sense, that of the judges, 
and not of the reporter. 

The reports contain but a small part of the cases tried by 
jury and in bank; the whole number, as Burrow says, being 
about eight hundred annually; or about twenty-five thousand 
for the thirty-two years during which Lord Mansfield was chief 
justice; and the number reported being about sixteen hundred, 
or one out of fifteen. ‘The instructions to juries at nisi prius 
trials would undoubtedly have a great influence in disseminating 
and establishing whatever principles of law were adopted by the 
court, and these principles were substantially those of Lord 
Mansfield, for the judges are said to have differed but in two 
cases during the period of his presiding as chief justice; a cir- 
cumstance from which we may infer his great influence with the 
rest of the court. The correctness and authority of the decis- 
ions have also been inferred from the same circumstance, but 
we apprehend that the former inference has much the strongest 
ground; for whatever may be our opinion of his ability as a 
judge, we cannot suppose that all the judges, who sat with him 
during the long period of his judicial career, would always be 
inclined to the right side of all questions, and therefore without 
a great influence and weight of authority on the part of one or 
the other of the judges, they would have more frequently been 
divided. If we take Lord Mansfield’s own intimation on the 
subject, the accuracy of a judicial opinion is a matter of some 
doubt; for in a case on a wager whether a decision of the 
chancellor would be reversed by the lords, it being objected by 
the losing party that it was not a fair subject for a wager, as the 
law was certain, and so it must be certain which way the decis- 
ion would be, and it must accordingly be certain that it would 
be as it proved to be in the event, he only said it was perhaps 
quite as probable that it might be confirmed, though in the case 
in question it was reversed ;' and therefore the advantage, if 
there was any, was on the side of the defendant. He speaks of 
the case, however, as being on the whole just about as doubtful 
after the chancellor’s decision, as before. 

But whatever influence the jury trials and cases not reported 
may have had in establishing Lord Mansfield’s doctrines of com- 


* Jones v. Randall, Cowp. 37. 
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mercial law, we may presume that the reports contain all those 
of much difficulty or importance that were brought into discus- 
sion; and accordingly we may learn pretty satisfactorily from 
the reports how much he did towards founding the present 
commercial law; and that he did a great deal in establishing 
accurate doctrines, and that he rendered a still more important 
service to jurisprudence by liberating it from the embarrassment 
of arbitrary rules, and raising it from frivolous discussions, there 
can be no doubt. At the same time it is equally certain that 
no other judge of any authority has indulged in a wider latitude 
of motives and reasons for decisions, or thrown out a greater 
number of loose or erroneous propositions. 

If the question be put whether his juridical accomplishments 
have been overrated, we should certainly hesitate very much to 
reply in the negative. Popularity goes in the gross, and men 
entitled to a great reputation on some particular grounds, not 
unfrequently enjoy it upon others also, most foreign to their 
merits. Lord Mansfield was pusillanimous, and had no title to 
the character intended by some one of the old reporters, by the 
expression, ‘a resolute judge,’ yet he had no timidity in his 
speculations, he was not oppressed by a veneration for prece- 
dents or fear of innovation. His wholesale assumptions and 
magisterial tone have an imposing air, and his finely toned voice, 
flow of language, and graceful action, with his various accom- 
plishments, and the conspicuous part he acted, combined to give 
a splendor to his name during his life, and doubtless even to the 
present day give a weight to his legal opinions which is not 
wholly borne out by their intrinsic merit, considered as juridical 
disquisitions. Other English judges whose names appear much 
less frequently and less conspicuously in the history of the law, 
have perceived its scientific principles with greater clearness, 
and adhered to them with a more rigid exactness, and been 
capable of seizing upon truth and right, with a more sure 
sagacity, and more satisfactorily reconciling the law to them. 
These remarks are borne out, as it appears to us, by the cases 
above referred to, and we have taken notice of the greater part of 
the interesting ones, on the branch of law in question, decided 
in the king’s bench during Lord Mansfield’s time. 


We add a few anecdotes and a general character of Lord 
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Mansfield from a very able sketch of his life in the tenth and 
eleventh numbers of the London Law Magazine. 

‘Though his general deportment on the bench was character- 
ized quite as much by dignity, as by courtesy and suavity of 
manner, he did not consider it incumbent upon him to preserve 
so much stateliness, but that he might occasionally relax the 
muscles of the court with a jest. When Macklin had recovered 
seven hundred pounds damages in an action for a conspiracy to 
hiss him off the stage, and after the delivery of the verdict 
declared it was not his intention to demand the sum, he received 
for his generosity and forbearance a compliment from the chief 
justice, which he afterwards used to tell of with as much delight 
as of Pope’s exclamation on seeing him play the part of Shylock. 
“Mr. Macklin,” said his lordship, “I have many times witnessed 
your performances with great pleasure ; but in my opinion you 
never acted so finely as upon this occasion.” A prisoner being 
once tried before him for stealing a watch, he was directing the 
jury to find the value of it under one shilling, with the view of 
avoiding the conviction for grand larceny, when the prosecutor 
interrupted him by calling out: “ A shilling, my lord! why the 
very fashion of it cost me more than five pounds!” ‘Oh! sir,” 
said Lord Mansfield, “we cannot think of hanging a man for 
fashion’s sake.” The facetious Serjeant Davy had, one morn- 
ing, been subjecting a Jew to a long cross-examination, in order 
to prove his incompetence to be received as bail. ‘The amount 
required happened to be a very small one, and the Jew was 
dressed in a tawdry suit all bedizened with tarnished lace. His 
lordship at length interfered: “Nay, brother Davy,” he said, 
“you surely make too much of this trifle— don’t you see the 
man would burn for a greater sum?” With another brother of 
the coif (Hill) he sometimes ventured upon a species of joke, 
that, it must be owned, almost trespassed on the bounds of 
indecorum. ‘The Serjeant was a man who possessed deep and 
varied stores of learning. He had been distinguished at Cam- 
bridge both as a classical scholar and mathematician, and had 
since acquired extensive reputation for the profundity of his 
legal knowledge, particularly on the subject of real property. 
Indeed there is no doubt he had more of mere legal learning 
than Lord Mansfield ; but he was so wholly deficient in the art 
of turning it to account in public, that there was as much differ- 
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ence betweeen the practical value of the knowledge possessed 
by them, as between that of a block of coal and a diamond, 
both of which are but different modifications of the self-same 
substance. Among his contemporaries at the bar he always went 
by the name of Serjeant Labyrinth; for he never attempted to 
argue a case without speedily involving himself in such a maze as 
bewildered himself no less than his hearers. On such occasions 
his intellect and his senses would seem alike enwrapped in a 
mist; he would stand motionless in one posture, his eyes half 
closed or dimly fixed on vacancy, and, wholly unconscious of the 
presence of the auditory, would roll forth sentence after sentence, 
heap tautology on tautology, and endeavoring to explain one 
obscurity, go on propounding others still more obscure, like a 
heavy-laden horse floundering in soft mire, and sinking the 
deeper the more he labors to extricate himself. It may be 
supposed the gravity of the bar was not altogether proof against 
so ridiculous an exhibition. By the time smiles had increased 
to tittering, and tittering was well nigh expanding itself into a 
most audible laugh, Lord Mansfield would generally interfere, 
and call upon the learned Serjeant by name. As he was rather 
deaf, and besides wholly wrapt up in his own speculations, the 
call was generally repeated three or four times before he stopped ; 
and then some inquiry after the state of his health would often 
turn out to be the only matter for which the chief justice had 
interrupted him. We know not whether Serjeant Hill inwardly 
resented this sort of quizzing, but it certainly is sufficiently 
evident from the notes he was in the habit of writing on the 
margin of his copy of Burrow’s Reports (which notes are 
inserted in the modern edition of that work), that he felt any 
thing but a friendly disposition towards Lord Mansfield. 

‘The long and eminently useful career of this illustrious man 
was finally closed on the 19th of March, 1793, he being then 
in his eighty-ninth year. ‘Though not free from the infirmities 
of age during the latter part of his life, he underwent little or 
no bodily suffering. Nor was his death occasioned by any 
painful or violent disease. ‘The first symptoms of illness were 
felt on Sunday, March 10th: he shortly afterwards fell into a 
kind of stupor, and this settled into a trance so complete, that 
no other mode could be devised to afford him the slightest 
sustenance, except that of occasionally wetting his lips with a 





1831.] Opinions of Lord Mansfield. 85 


feather dipped in wine or vinegar. On the 15th very little 
appearance of life could be detected; some appearance of 
mortification began already to be visible; and in this state he 
lingered on till the 19th, when he sank by an almost impercept- 
ible transition into death. On the morning of the 28th of the 
same month his body was privately interred in the same tomb 
with the remains of his lady, in Westminster Abbey ; according 
to a wish expressed in his will, that he might be suffered to 
show this mark of respect to the place of his early education.’ 
‘With the exception of the celebrated answer (drawn up in 
1752, when he was solicitor-general) to the memorial of M. 
Michel, the secretary to the Prussian embassy, which, though 
it bears the signature of other law officers besides himself, 
we know to be entirely his composition, we are not aware 
that any proofs of his talents as a writer have been preserved. 
The protest against the repeal of the American stamp act, which 
was entered on the journals of the house of lords in 1776, 
during the time when he was in opposition to the administration, 
is also supposed to have been dictated by him throughout. It 
is allowed to be one of the ablest performances contained in the 
records of parliament; as the former production assuredly is a 
model for state papers. The general belief, which is expressed 
in the verses of Cowper we have already quoted, was, that 
several manuscript compositions of his own were consumed by 
the conflagration of his house in Bloomsbury-square ; but this 
was merely a vague supposition, and as it is well known that he 
never was fond of writing, we may infer that it was incorrect. 
The grandest monument of his genius is assuredly the commer- 
cial jurisprudence which he created and brought to maturity. 
‘In stature Lord Mansfield was not above the middle size. 
His personal appearance was extremely prepossessing, and this 
natural advantage, which is of more importance to an orator than 
is perhaps usually supposed, he improved by the consummate 
grace and propriety of his gesture in speaking; in the same 
manner as he gave additional effect to the natural melody of his 
voice, by his skill in modulating it. The brilliancy and vivacity 
of his eye was such as could not fail to catch the attention, and 
gave token of the acuteness and vivacity of his intellect. The 
general expression of his countenance is probably familiar to 
most of our readers, from the many likenesses of him that have 
11 








86 Franchises. [July, 


been painted, and reproduced in the shape of engravings. The 
originals of two miniatures by Vanloo, taken in the earlier part 
of his professional life, are still, we believe, in the possession of 
private individuals. Besides the portrait painted by Martin for 
Christ Church, there is another by the same artist, representing 
him in the court dress he wore when presented to the king and 
queen of France, during a short visit he paid to his nephew at 
Paris in the year 1774. He also sat twice to Copley at the 
request of his friend Justice Buller; and once to Sir Joshua 
Reynolds, on the solicitation of the corporation of London, who 
were anxious to adorn Guildhall with the portrait of one who 
had done so much, on that very spot, to claim the gratitude and 
the respect of the merchants of England. Trinity Hall, Cam- 
bridge, has a bust of him by Nollekens.’ 





ART. VII.—FRANCHISES. 


1. Charles River Bridge Company v. The Warren Bridge 
Company. Reported 7 Pick. Rep. 344. 


2. Enfield Bridge Company v. The Connecticut River Com- 
pany. Reported 7 Conn. Rep. 28. 


Tue subjects in dispute in these two cases, were the conflicting 
rights to certain franchises created by the respective legislatures 
of Massachusetts and Connecticut. Some of the incidents of 
franchises, and the judicial discussions in the cases referred to, 
we propose to consider. 

Franchises are privileges conferred by the government, and 
vested in individuals. ‘They are not necessarily such as are 
exercisable by the government itself, before the grant. Gov- 
ernment may create a franchise exempting certain individuals 
from the operation of a general law, which restrained a common 
right. In all cases there is an implied covenant between the 
parties — by the government on the one hand, not to invade the 
rights vested; and by the grantees of the franchise, to execute 
the conditions and perform the duties prescribed in the grant. 

Certain franchises are in terms and in their nature exclusive. 
Others are capable of being exercised by any number to whom 
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authority is given. Of the former class are corporations for the 
government of a town ; of the latter, are guilds or fraternities 
within the town. 

The franchise of building a bridge, or of erecting locks, and 
taking tolls for the use of the same, is exclusive — insurance 
companies, banks, and many other pecuniary associations are 
not exclusive, and their number may be increased to any extent. 
The government cannot create more than one municipal corpo- 
ration for the government of a city, because a second charter 
would be a grant of the very duties and powers before vested, a 
new grant of the subject once conveyed ; but the creation of new 
banking companies does not, except by consequences, infringe 
upon the rights of a precedent company. Notwithstanding the 
new grants, the old charter subsists, and those who claim under 
it are undisturbed in the enjoyment of its privileges. It is idle, 
therefore, to reason from franchises of this class, to others which 
are in their nature exclusive. In the latter case, the individuals 
incorporated receive privileges which, in their nature, trench 
upon the public common right. In the former case, the corpo- 
rations exercise a common right as a new person, i. e. the cor- 
poration created by government, with such powers as are inci- 
dent to their new character. 

Exclusive franchises are founded or presumed to be founded 
upon adequate consideration received by the government grant- 
ing them. Franchises concurrently exercisable are not founded 
upon a consideration received by the government, because they 
were a part of the common right, and are exercised under a 
new authority. ‘The consideration of a bridge-charter, is the 
implied covenant on the part of the grantees to fulfil the object 
of the grant. Very different is the case of a banking company 
or an insurance company. ‘They do not bind themselves to 
assure property, or to discount money. A bridge company may 
be required to build a bridge under penalty of amercement or 
forfeiture of their franchise. 

Government have no right to resume a franchise which they 
have granted, or to do any thing directly or indirectly in dero- 
gation of their grant. A subsequent grant of the same franchise 
is therefore inoperative and void. 

A grant of this character came under consideration in the 
case of Rex v. Amery, in B. R. and afterwards on appeal in the 
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House of Lords.'' Henry VII. made a grant to certain citizens 
of Chester, incorporating them by the name of the Mayor, &c. 
of Chester. In the reign of Charles II. the attorney-general 
filed an information, in the nature of a quo warranto, against the 
corporation, and judgment was rendered thereupon, that the liber- 
ties, &c. should be seized until the further order of the court. 
And no further order was afterwards taken. Charles II., after 
the seizure, granted a new charter to certain inhabitants of 
Chester. James II. afterwards granted a charter of restoration 
of the former liberties to the old corporation. It was decided 
that the original charter was only suspended, as it regarded the 
enjoyment of the same, and that the charter of James II. set up 
the old charter, notwithstanding the intervening grant. But this 
case is the more important, because, as appears from the note 
of Brown, the reporter, the charter of Charles was decided 
to be void ab initio. In this country, the power of the general 
state governments is the same as the prerogative of the king in 
Great Britain. The above decision, therefore, is applicable to 
legislative enactments in the United States. 

In the case of Dartmouth College v. Woodward,’ it was de- 
cided, in the Supreme Court of the United States, that the 
legislature of New Hampshire had no power to control or new- 
model a subsisting charter of the college, created before the 
revolution ; that such an interference was an attempt, in contra- 
vention of the constitution of the United States, to impair the 
obligation of a contract. This was the case of a franchise, but 
the court, in their decision, referred to the case of Fletcher v. 
Peck,’ and Terret v. Tailor,‘ in both of which cases state legis- 
latures had attempted to impair grants of lands. The court 
considered an estate in a franchise, and an estate in land, as 
resting upon the same principle. Grants of franchises, there- 
fore, convey vested rights, and the same rules are applicable to 
them as to conveyances of lands. The government cannot 
create a new estate in a franchise or in land ; in both cases there 
must be an entry for breach of condition to revest the franchise 
or the land. If a condition is waived in part, it is wholly lost. 
The government is estopped by covenants, whether express or 


} 2 Term Rep. 565; 2 Brown Parl. Rep. 336, Toml. ed. 
2 4 Wheat. 518. 


3 6 Cranch, 87. 4 9 Cranch, 43. 
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implied, and a conveyance of a franchise made by the govern- 
ment whilst out of possession, like a conveyance of land under 
some circumstances, is void ab initio, and not capable of being 
confirmed like a voidable estate. 

In the case controverted in Massachusetts, the Charles River 
Bridge Company had been incorporated and clothed with 
authority to erect a toll-bridge connecting the towns of Boston 
and Charlestown. Subsequently, in the year 1826, the Warren 
Bridge Company were incorporated, and authorized to erect a 
toll-bridge between the towns of Boston and Charlestown. This 
subsequent grant did not purport directly to resume any part of 
the privileges before granted in the elder. ‘The new bridge to 
be erected was not, perhaps, on the same line of travel, but it 
in fact withdrew a very large portion of the travel which other- 
wise would have taken the direction of the old bridge, which 
was distant only a few rods. 

In the suit which arose between the two companies, it became 
a question, 1. Whether the franchise of the old company had 
been invaded by the subsequent grant: 2. Whether the legisla- 
ture had a right, by any proceedings of theirs, to infringe the 
rights vested in the old company, with a view to public advan- 
tage. ‘The exclusive limits of a bridge company may be defined 
in the grant itself, or they may be left to be determined by im- 
plication, as was the case with the Charles River Bridge Com- 
pany. When the grant was made to this company, there was 
an implied covenant on the part of the government, that no sub- 
sequent grant should be made giving authority to build a bridge 
so near as to operate injurious damage to the first charter. The 
operation of this implied covenant was not intended to protect 
the first bridge company against remote and consequential inju- 
ries, but it was the very basis of the contract between the parties, 
and was intended to guaranty to the company the beneficial 
enjoyment of their charter, the hazardous duties of which they 
had been encouraged to assume. 

The parties might have expressly provided that another bridge 
should not be erected within certain ascertained limits, but as 
the matter was left undetermined, the effect of the agreement 
was that no grant should be made at any future period, which 
at that time should work injury to the grant, regard being had to 
changes and the circumstances of the country at the time when 
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the new grant might be made. ‘These changes might be such 
as to have a very important effect upon the rights of the grantees 
of the franchise. If the grant had been made when the country 
was first settled, it might have been a fraud upon the contract 
to have authorized another bridge over any part of Charles 
River. Now such are the changes produced by the increase of 
population and commerce, many bridges may be undoubtedly 
erected upon the river, which cannot be considered as interfer- 
ing in any degree with the rights of the Charles River Bridge 
Company. If Boston and its vicinity should increase to the 
size of London, perhaps it would be absolutely impossible for all 
the passengers between Boston and Charlestown to cross the 
bridge of the old company. The necessity of the public might 
then require that another bridge should be erected, and a grant 
authorizing such a bridge would not at all interfere with or oper- 
ate as a fraud upon the first grant. It might even be just, in a 
case which might be supposed of the insufficiency of the old 
bridge, to allow the erection of a new bridge, even by the side 
of the old bridge, on its very line of travel; so that passengers 
would cross, who would otherwise be compelled to resort to the 
old. When the exclusive limits of a franchise are therefore 
undefined, as in the case of the Charles River Bridge, and are 
left to be implied, the extent of the franchise must vary with the 
varying circumstances of the case. The limits of the franchise 
may be more narrow than when originally created, and are not 
to be ascertained, it is evident, by reference to the charter itself. 
And if this view of the subject is correct, the extent of the fran- 
chise is not to be determined by usage at any period of time. 
What may have been destructive, a century since, may now be 
without any injurious consequences to the rights of the grantees 
of the franchises. When the limits are defined, the covenant 
implied on the part of the government, is, that the grantee shall 
forever, in all circumstances of the country, exclusively enjoy 
the franchise within those limits; when they are undefined, 
that the franchise shall be exclusively enjoyed within limits 
which are to vary with the circumstances of the country. It 
becomes, then, an important inquiry, by what means these cir- 
cumstances and their relation to the subject shall be ascertained. 
Can the legislature determine this question? It is apprehended 
that their decision upon the question cannot be conclusive. 
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They are one of the contracting parties, and it is inconsistent 
with established principles of justice and common sense, that as 
a party to a contract, government should adjudicate upon its 
construction, its efficacy, or its extent. But independent of this 
consideration, the legislature is not the proper tribunal for the 
adjudication of the question. ‘The powers which spring from 
the people for their own protection and government, are divided 
by the constitutions of the states into three departments, the 
judicial, the executive, and the legislative. 'To each is assigned 
its peculiar duties, and neither can transcend its limits. ‘The 
judiciary are to determine all conflicting interests in the enjoy- 
ment of property, and to decide upon the construction of con- 
tracts. If the legislature then had not placed themselves in the 
situation of parties to the grant, still they are not constitutionally 
authorized to determine upon its force. It is a matter exclu- 
sively for courts of law. It is not to be presumed that the Mas- 
sachusetts legislature intended fraudulently to grant a new 
charter in violation of the rights of the old company. It was 
extremely proper for them, when called upon to make a new 
grant, to inquire into and, pro hac vice, determine the extent and 
sufficiency of the franchise. already existing. 'There was an 
analogy between this inquiry, no doubt, and the judicial inquest 
on the writ of ad quod damnum, which is itself ex parte, and is 
not conclusive of the rights of parties. But this legislative 
inquiry did not operate, as that is supposed to do in the argument 
of counsel, as a judgment in rem; and its only object was to 
inform the legislature of the facts, which might prima facie 
render a new grant justifiable. The effect of the inquiry, and 
of the subsequent grant, was to preserve the parties acting under 
it, from personal penalties attending the erection of a nuisance. 

There can be no doubt that the parties to a grant, are entitled 
to have the facts, in a case like this, passed upon by a jury. 
They are the proper tribunal to determine what degree of inter- 
ference is sufficient to make a new grant fraudulent in its oper- 
ation upon an existing franchise. ‘They are the proper judges 
of the circumstances of the case, and of their bearing on the 
subject, and of all matters in pats not ascertainable by the record 
itself. ‘They may take into consideration the necessities of the 
population, the amount of custom withdrawn, &c. In this case 
it is apparent that the injury done to the old bridge by the 
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erection of the new, was immense, although the public seems to 
have been sufficiently accommodated by the Charles River 
Bridge. The facilities of transportation are not greater than 
before. The distance between the places is not diminished. 
The tolls are not lessened, but if they were, the invasion of the 
elder right would be the more palpable. 

On the whole this is an obvious case of breach of contract 
executed by the party for a valuable consideration. It seems 
that the tolls of the new bridge are to be paid, at some future 
day, into the treasury of the state. There will then be an 
appropriation of private property by the government without 
compensation, in a case where the property had been itself 
created by the government now seizing it; and for which they, 
the government, had been paid with a price. ‘The Supreme 
Court of Massachusetts seems to have been divided upon many 
of the points in discussion before them: the important fact, 
however, was unquestioned, that the Warren Bridge was so near 
as to operate manifest injury to the Charles River Bridge. Two 
of the Judges, Morton and Wilde, admitting the injury and inter- 
ference, lay down the principle that the only covenants on the 
part of the state, contained in the grant to the first company, 
were that the company should be permitted to enjoy forever all 
the rights incident to a corporate body, that is to say, a personal, 
separate . existence, and a guaranty of the franchise and its 
enjoyment, within the precise limits occupied by the bridge. 

Judge Parker was of opinion that the grant of the Warren 
Company was unconstitutional and void, but that it was so 
because it made no provision for indemnity to the proprietors of 
the other grant, (p. 530) that if adequate provision for indem- 
nity had been made, the grant might have been upheld, though 
invading a subsisting franchise. Judge Putnam dissented from 
the opinions of the two first mentioned judges, although he seems 
to entertain the opinion, repugnant as it is to the whole course 
of his argument, that the legislature may, in certain cases, destroy 
a franchise on the provision of indemnity. 

Judges Morton and Wilde seem scarcely to have considered 
the question, whether the charter of the Warren Bridge Com- 
pany could be supported as an invasion of the franchise already 
in existence. They were of opinion that the locus in quo was 
not embraced by the grant to the Charles River Bridge Com- 
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pany. Let us examine this position. And first it is admitted 
that the Warren Bridge is near; that it is injurious, nay, de- 
structive, to the other bridge. But it is said that there are no 
express covenants which confer an exclusive grant, and that 
nothing can be raised by implication against the government. 
But the doctrine that nothing is to be implied against the king, if 
at all to be recognised in this country as affecting government 
grants, does not apply to subjects of this character. Upon the 
maxim ut res magis valeat quam pereat, there are certain things 
in all instruments which are always implied ; i. e. every thing is 
implied which is necessary to support the contract and carry it 
into effect. ‘The contrary doctrine would often operate great 
injury to the government; the exercise of privileges granted, 
the performance of certain duties, may be the very considera- 
tion of the contract, and it may be for the advantage of govern- 
ment that privileges shall be enjoyed and exercised under an 
enlarged and liberal construction. 

Surely it cannot be said that every thing will be implied in 
favor of the government, and every thing against individuals 
contracting with it; or that government shall claim the perform- 
ance of duties without the enjoyment of the full consideration by 
individuals. ‘The true doctrine, unquestionably, is, that govern- 
ment grants and contracts, shall, like all others, be maintained, 
if they can be supported by an application of all the principles 
of construction and of evidence, as in other cases. But an 
implied guaranty of the corporate existence of the company 
and certain other implications are admitted, and yet if there is 
any foundation for the principle contended for by the judges, 
the exceptions which are made to this rule are entirely gratuit- 
ous, and however powerful the reasons may be for recognising 
these covenants as implied, they are equally imposing in favor 
of all necessary implications. If the government should ever 
attempt to enlarge the capital stock, and force new corporators 
upon the company, it is only an implied covenant that operates 
their right to do this: and the restraint is no more a necessary 
one, than the implied covenant not to authorize a rival bridge 
which is destructive to the franchise. It is said that there is an 
implied covenant with the company, conservative of the charter 
within the limits actually occupied by the structure ; because it 
is supposed that a grant which violated those limits would be 
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repugnant to the former, and a direct infringement of the charter. 
But a grant of a new bridge, to be erected directly by the side 
of the old, would be equally in violation of the right, for it would 
destroy it. The injury may be indirect, and therefore fraudu- 
lent, but it is complete. ‘There is no express covenant provid- 
ing for either case, but if the ordinary rules of construction may 
be applied to grants of this character, every thing will be implied 
which is necessary to prevent either direct or indirect interfer- 
ence in violation or in fraud of the contract, on the part of the 
government contracting. It would scarcely be contended that 
these narrow and confined rules of construction should be applied 
to conveyances of real estate; and yet the same principles are 
applicable to deeds of land and grants of a franchise. The 
maxim alluded to, if admitted in relation to government grants, 
is not confined to grants of incorporeal rights, but is a rule of 
general application. 

Suppose the government had authorized a company to erect 
a dam across Charles River, for the purpose of mills, could they 
make another grant, the operation of which should be to throw 
back the water so as to destroy the value of the first grant? 
And yet it might be said that the express grant is only of a dam 
within the limits occupied by the erection itself, that all implied 
covenants in support of it were inadmissible, and that as a mo- 
nopoly, in the free course of legislation the destruction of it 
might be deemed promotive of the public interests. ‘The case 
is not to be determined by the application of these narrow and 
technical rules. It is exceedingly obvious that another bridge, 
erected near to the old bridge, would, indirectly, destroy the 
franchise or diminish its value. And it is difficult to discern 
any sufficient reason for the interference of the party who has 
received an adequate compensation for the franchise. 

Judge Morton very fallaciously argues that the exclusiveness 
of the franchise extended to the whole of the river between the 
towns of Boston and Charlestown, or that it was confined to the 
bounds of the bridge itself, because of the uncertainty which 
would otherwise attend the settlement of its limits. But this is 
a question of fraud, submitted to the cognizance of a court of 
chancery. ‘The uncertainty and vagueness, if any exists, attends 
the evidence, and not the contract. 

Cases of turnpike roads, are adduced to show that consequen- 
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tial damages to rival roads are without remedy; but if a new 
turnpike is so near that it operates as a fraud upon any older 
road, it is unauthorized. ‘The subject is not without difficulty. 
The difficulty is one which attends incorporeal rights, and it 
could not be avoided, if it should be attempted to make every 
grant certain to every intent. Fraudulent invasions, especially, 
it would be impossible to anticipate and provide against. 

But the doctrine of the learned judges is wholly unsupported 
by authority. It is apprehended that prescriptive rights to a 
market, are subject to the same construction as express grants ; 
for a grant is presumed, such as is coextensive or consistent with 
the enjoyment. If, in the case alluded to in argument, Rex v. 
Butler,’ the market at Rochester had been created by a grant 
from the crown, the doctrine of the judges would have been as 
appljcable to the grant as to the case in question; and the anal- 
ogous argument would have been —‘ The exclusiveness of the 
right is determined by the limits of the territory occupied ; there 
are no express covenants restraining another market near to the 
first ; nothing can be implied against the crown, and a second 
grant of a market is not a violation of the rights of the first, 
because the interference is indirect and the injury consequential, 
however destructive.’ But the rule is well understood to be 
different. A rival market may not be erected near to one 
already in existence, and whether a rival market is too near is 
ascertained by an inquiry, as to the fact whether it draws away 
the custom of the old market: the same test which it is con- 
tended is applicable to a rival bridge. 

In the case from Levinz, the rival market was only upheld, 
because upon an ad quod damnum a market at Chatham was 
found extremely convenient there, and not injurious to that at 
Rochester, though distant only a mile and a half; and even this 
injury was not conclusive of the rights of the parties. 

All indirect interference with prescriptive ferries is admitted 
to be in violation of their rights, but if the ferry on Charles 
River had been prescriptive, a grant would have been presumed 
such as was actually granted, and no other covenants could be 
presumed than such as were necessary to uphold the grant or 
contract. Why then shall any interference, indirectly injurious, 


13 Levinz, 220. 
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be admitted, operating a fraud to a grant of a ferry or a bridge? 

If there is no foundation for this construction given by a 
portion of the court, it remains to be examined whether another 
principle, adopted by Judge Parker, has any better foundation. 

Judge Morton, speaking of the resumption of the ferry fran- 
chise, is of opinion, (P. 453,) that a ‘ grant of a franchise may 
be resumed or seized by the legislature, if public necessity 
require it. Not for the purpoSe of regranting the same fran- 
chise to other individuals, but that by removing this franchise 
the public may be enabled to make another compact, having 
provisions not contained in the former.’ Whether the govern- 
ment have power to destroy the franchise of a ferry, for the 
purpose of creating a bridge franchise, may depend upon cir- 
cumstances ; but that the government may resume a grant of a 
bridge for the purpose of creating another bridge franchise, or 
invade any of the rights of the first grantees for the like purpose, 
is believed to be a position not supported by principle or au- 
thority. 

In the case of the ferry, a franchise is destroyed for the pur- 
pose of creating a different franchise, on the ground of public 
necessity ; in the latter case the franchise is resumed for the pur- 
pose of regranting it — the identical right — to other individuals. 
The power of the government over the ferry franchise depended 
in some measure upon the extent of the duties of the proprietors 
of the franchise. If they could be required to establish a more 
permanent traect than boats could afford, the legislature had 
no power to create a new company with coextensive duties ; 
and it is apprehended that the duties attendant upon the enjoy- 
ment of a franchise of this character, are as extensive as the 
wants of the public, and that the charter is consequently invio- 
lable. But at all events, the proprietors of a bridge franchise 
are bound fully to meet the public exigency. And no such 
plea, therefore, can be urged for destroying the franchise or 
resuming it. 

Judge Morton’s principles obviously lead to this conclusion, 
for he founds the lawfulness of the resumption of the ferry fran- 
chise upon the consideration, that it was not resumed for the 
sake of making the same contract with others, but another and 
a higher compact 

Judge Parker adopts the principle that the franchise is not 
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confined to the territory actually occupied, (i. e. the planks of a 
bridge or the ferry ways) though he was of opinion, in this case, 
that the franchise did not cover the whole of that part of Charles 
River between Charlestown and Boston. He seems to have 
entertained the opinion that covenants, protecting the inviolabil- 
ity of the franchise within its undefined limits, might be implied : 
still he is of opinion, that the grant in question might lawfully 
have been made, on the provision of adequate constitutional 
indemnity. He is of opinion that such indemnity is required, 
because the Warren Bridge is in a legal sense near to the old 
bridge, and productive of injury to it. 

But if the damage is merely consequential, and does not result 
from an actual invasion of the franchise itself, it is without 
redress. If the limits of the franchise had been confined to the 
space of one thousand feet on each side of the bridge, a bridge 
at a greater distance might perhaps work entire destruction to 
the old structure ; still there would be no foundation for a claim 
to compensation, for injury springing from without the franchise. 
The opinion of the judge, therefore, is, that a vested franchise 
may be invaded, if the consequent damage is provided for ; that 
a covenant implied in a grant of the government may be law- 
fully broken, and that the franchise itself may be destroyed, if 
the public good, in the opinion of government, requires it. In 
the case under discussion, the franchise before granted by the 
legislature, and covenanted to be upheld, is granted to others to 
be exercised for the same purposes by the new grantees; the 
compact is broken for the public good. What must be the opera- 
tion of the clause of the constitution of the United States con- 
servative of contracts, upon a case like this? 

But in what cases are infringements upon private property, 
which is the fruit of legislative compact, admissible? Unques- 
tionably there are such, and the great question in dispute 
resolves itself into this —Is this case of that description? The 
bill of rights of Massachusetts impliedly, at least, authorizes the 
taking of private property for public uses upon sufficient indem- 
nity. This appropriation must always be for public uses, but 
in this case the public duties might have been as effectually 
performed by the first corporation. So that the property of 
individuals thus appropriated was taken for private uses, (i. e. 
for the benefit of the second corporation.) The first company 
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had contracted to perform certain duties incident to the enjoy- 
ment of the franchise, such as to build the bridge, keep it in 
repair, &c., and the government had, on its part, contracted to 
perform certain duties, such as have been already noticed. 
This contract the government have dissolved, for the sake of 
making the same, or a similar contract, on somewhat better 
terms with other individuals. As in the analogous case of a 
disseizin of real property — the government have disseized the 
original grantees, and are either in possession themselves, (by a 
free bridge) or have others in possession under them (by a bridge 
with perhaps reduced tolls) at a higher rent. It is no answer 
to say that the property has been taken for public. uses justifi- 
ably, because public advantage resulted from diminished tolls, 
or freedom from tolls. ‘The public may have been benefited, 
but it is by a breaking up of the contract, and by an appropria- 
tion of the consideration given for the exercise of the franchise, 
without an equivalent rendered. ‘The public would be advan- 
taged in the same manner by a reduction of interest upon the 
national debt. ‘That which is assumed to be public necessity is 
merely an interest in making a new bargain on better terms. 
This, with the substitution of other individuals in the enjoyment 
of the franchise, is all that has been effected by the new grant ; 
its end and its object. 

But again, there is no provision of indemnity in the second 
grant, and if there were, it would render the project entirely 
nugatory. The object is a reduction of tolls, which should 
render the terms of the contract more favorable, or another 
object may be the bonus received for the grant, or a reversion- 
ary interest in the tolls themselves. But the tolls received on 
the new bridge, and the value of the reversionary interest in 
those tolls, would be the measure of damages, — nothing, ex- 
cept specific performance, would be adequate indemnity. It is 
presumed that if the court, in this case, had made such indem- 
nity the basis of their decree, it would have been little satisfactory, 
either to the legislature making the grant, or the subjects of 
their bounty. 

This consideration — adequate indemnity — amounting as it 
would to destruction of the second grant, might make an end of 
the discussion ; but as it is presumed that the indemnity contem- 
plated by the learned judge was entirely inadequate, we will 
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proceed to inquire in what cases these appropriations of private 
property created by government may be admitted. 

And first it may be premised, that in all cases of direct inter- 
ference with the contracts of government, there oceurs the ne- 
cessity of preserving the contract, as well as providing indemnity : 
the same is not true in regard to all indirect interference, or in 
relation to the property the subject of such contracts. ‘The con- 
stitution guaranties contracts, but not the undiminished enjoy- 
ment of the fruit of contracts. Property held by the contract of 
government, is subject to all the burdens which are imposed 
upon the mass of property, and is subject to like incidents. 

We think it may safely be assumed that such appropriations 
may be admitted in all cases where contracts are not directly or 
fraudulently violated, and adequate indemnity can be made. 
A legislative act of incorporation, like that of the Warren Com- 
pany, and grant of a franchise, may have certain efficacy given 
to it on the principle, valeat quantum valere potest. It prima 
facie estops the government in an indictment for a nuisance. It 
creates a corporation, and it may be made ancillary to the former 
company, receiving the tolls, &c. in trust. This would be 
indemnity, but, as is plainly discerned, the object of the grant 
would be mainly lost. 

As an instance of adequate indemnity for property taken —if 
the legislature had seen fit to incorporate a company for the im- 
provement of the navigation of Charles River, it might have 
been necessary, to the full enjoyment of such grant, and for 
carrying it into effect, to have opened a passage through the 
bridges upon the river, which were previously authorized by 
legislative grants ; adequate compensation might be rendered to 
these bridges by providing draws, or by payment of money, — 
and the necessity of the measure, the legislature are competent 
to determine. It might even be necessary to destroy entirely, 
perhaps, one of the bridges; in such case payment of money to 
the full value of the franchise would be adequate indemnity. 
So if the whole of the water between Charlestown and Boston 
were needed by the public as a harbor for vessels, the govern- 
ment would be justified in establishing such accommodations for 
the purposes of navigation, on providing constitutional indemnity 
for the grantees of other and independent franchises, created for 
different objects, and exercisable over the same territory. In 
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the case we supposed of a mill-dam created under authority of 
government, it might be constitutional for the government, for 
certain public purposes, to authorize the entire diversion of the 
river. ‘The government cannot constitutionally revoke a grant 
of a part of the national domain, and reconvey the land to other 
persons, but may constitutionally create certain privileges to be 
exercised upon the territory itself, which are incompatible with 
a full enjoyment of the title, and perhaps destructive of it. On 
the provision of indemnity, the government may sequestrate such 
land for the uses of a turnpike road or a canal. In all these 
cases the contract is only incidentally effected, the interests of 
individuals are sufficiently provided for, and there is no violation 
of compact. 

There is nothing analogous to a disseizin of land which exists 
where a new grant is made of a franchise, concurrently to be 
enjoyed with another franchise of the same kind, where the 
disseizin, or the analogous breach of contract, is a wrong, and 
cannot be compensated by a continuance of the wrong and 
payment of damages. ‘There is no violation of contract in the 
cases mentioned, because there is no express covenant that the 
franchise held of the government shall not be subject to like 
burdens and incidents as other property; and such are not 
among the number of implied covenants, because the exercise 
of good faith in relation to legislative grants does not place such 
property on higher ground than the property which is burdened 
alike for the benefit and protection of the whole. If there were 
express covenants of this character, they would be unconstitu- 
tional and merely void. ‘They would be destructive to the 
frame of government, and effectually impair the ‘ free course of 
legislation.’ 

The government cannot exempt certain individuals, or any 
species of property, from the operation of that principle, which 
subjects all property to the common burdens of the state. 

The conclusion is that government may invade, after provid- 
ing suitable indemnity, a franchise which it has created, when 
the duties to be fulfilled by the new are not within the scope of 
the old franchise, and when the new franchise is of a higher 
class, and demanded by the public exigency, and necessarily 
conflicts, in its operation, with an existing right. The grant of 
the Warren Bridge Company is certainly not of this character. 
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In the other case at the head of this article, the same principles 
were involved, which were discussed in the case reported in 
Pickering’s Reports. 

The case was shortly this: The plaintiffs were invested with 
authority to build a bridge, and lock the falls in Connecticut 
River at Enfield, Ct. in 1799, with the condition annexed to 
their grant, requiring the falls to be locked and the bridge to be 
built within a prescribed time. At the suggestion of the legisla- 
ture of Connecticut, the condition was waived so far as respected 
the building of the locks; and the company authorized to suspend 
the erection of the locks, until the further order of the legislature. 
In 1824, the defendants were incorporated and invested with 
the same privilege of locking the falls which had been granted 
twenty-five years before, to the old company. ‘The defendants, 
in 1827, proceeded to lock the falls, and the old company 
petitioned for an injunction. On the hearing upon the answer 
of the defendants, the court were of opinion that the rights of 
the first company were unimpaired, not having been forfeited or 
resumed by the legislature, — and that consequently the grant 
to the new cogpany was merely void. The doctrine, that the 
second grant could be upheld by the provision of indemnity to 
the first, was distinctly repelled by the court. It was also 
established that the franchise could not be resumed but by judicial 
process, nor regranted until after such resumption. 

The learned court, however, came to the extraordinary con- 
clusion that the defendants could not be restrained by a court 
of chancery, because the plaintiffs were not in possession of the 
franchise, receiving the profits, and because of the laches of the 
first grantees in delaying to build. But a court of chancery 
could not collaterally inquire into the relations of the company 
with the government, as it respected a breach of condition, if 
the state had not taken advantage of the forfeiture. If the delay 
was permitted by the state (which was the fact) there was no 
laches ; but if the condition was broken by the delay, the govern- 
ment may elect to enter or waive the breach —if it is waived, 
the condition is gone, and it is presumed to be waived until entry 
by judicial process ; and the state cannot, after a waiver, set up 
the breach to escape a performance of its independent covenants 
with the company. ‘The legislature who waive the condition 
or permit the delay, are competent to decide upon the public 
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wants, and the inquiry is foreigtf to the duty of a court of 
chancery, whose aid is sought for collateral purposes. Nor is 
actual possession necessary to authorize the interference of a 
court of chancery. If the legislature had actually provided that 
the locks should be erected in 1830, and not before, can there 
be any doubt that the company would be entitled to protection 
from a new company, who were about to deprive them of their 
franchise? ‘The true principle seems to be that an existing right 
is entitled to protection against usurpation or invasion by those 
who have no rightful claim, but enter wrongfully. In this case 
the second grant was void, because the two could not exist 
together. The first company were in possession, in construction 
of law: the second company acting by a void authority, were 
wrong-doers. As regarded the proprietors of the soil, themselves, 
they were merely trespassers. They could nof, if their grant 
was. void, which was the decision of the court, ever collect 
tolls. Were the court authorized, then, in saying that the 
public had an interest in the continuance of a trespass? All 
the cases cited by the learned court, as illustrative of their 
peculiar views of the subject, differed from this case in a most 
essential feature. 

In the cases of ferries, turnpike-roads, and collieries, there 
existed a common right to do that which was attempted to be 
restrained ; and the exercise of that right alone became unlaw- 
ful, when the higher right was actually enjoyed and its duties 
performed. All men have a right to cross a river, or carry 
others with them for hire, by common law, or to travel upon or 
near a turnpike-road. It would be manifestly wrong to restrain 
the exercise of the common right, where its exercise is unat- 
tended with injury to the proprietors of the ferry or turnpike- 
road. A variety of decisions were adduced in argument to 
show the reluctance of courts of chancery to interfere by 
injunction, except when the party seeking it was in possession, 
and the right a clear one. In the case of Whitchurch v. Hyde,’ 
the plaintiffs claimed the right, by prescription, of carrying water 
in sewers. Lord Hardwicke refused an injunction, because the 
plaintiffs had not established their right at law. But it appears 
by this case that a different rule prevails when the right is 
founded upon statute. 


' 2 Atkyns, 391. 
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In Stone v. Mann," the plaintiffs petitioned for an injunction 
against the defendant, who was in possession, and there was a 
suit at law depending to test the lawfulness of that possession ; 
the remedy was adequate at law. 

In Browne’s case,* a petition for injunction to stay the use of a 
market was refused till the right should be established at law. 
Here then was a common right to the market, — defendant in 
possession, and adequate remedy at law. 

Ambler 209, Anonymous. The court refused to stay the work- 
ing of a colliery, as the defendant was in possession as lessee, — 
the public being interested in the working of the colliery, and 
there being an adequate remedy at law. 

In Attorney General v. Nichol,’ injunction was refused to 
prevent the erection of a building which would darken lights, 
the defendant undertaking to remove any building, which, on a 
verdict, should be found injurious. 

The cases of Hill v. Thompson,‘ and Harmer v. Plum,’ were 
cases of patents ; to preserve which, injunctions are never granted, 
unless the validity of the right is established at law, or they have 
been in long use. 

But in Attorney General v. Richards,’ an injunction was 
granted to prevent the erection of docks in Portsmouth harbor, 
because a purpresture. And in several cases cited in Eden, 
158, it was held that the king could not sanction an erection 
which was a nuisance to individuals. It is apprehended that 
the erections of the Confecticut River Company were a nuisance 
and abatable as such, and that the interests of the public in the 
continuance of the nuisance could not be alleged against the 
rightful proprietors of the franchise. An injunction was not 
asked to restrain the exercise of a common right, or to impede 
the free navigation of the river; but it was sought to prevent an 


irreparable injury —i. e. irreparable but by an abatement of the 
nuisance, which was an ouster of the plaintiffs. ‘The defend- 


ants were acting under a void authority. ‘They were wrong- 
doers, and could derive no advantage therefore from the refusal 
of the court to interfere. If both parties proceeded under the 
grants to make expensive erections, these would be a nuisance 


1 4 John. Ch. Rep. 21. 4 3 Merivale, 622. 
22 Vez. 414. ® 14 Ves. 132. 
3 16 Ves. 338. ® 3 Anst. 603. 
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to the public and a waste of property. The court ought to 


have interfered in mercy to the party which had the weaker 
title. 





ART. VIII.—LARCENY, ACCOMPANIED BY BREACH OF TRUST. 


A slight obscurity seems to hang over the law of larceny, accom- 
panied by a breach of trust. Nothing less seems to be implied, 
in some of the cases, than that a theft is excused by its being 
accompanied by a breach of trust, for in a number of cases of 
indictments for larceny, the thief has been acquitted, on the 
ground that he was entrusted by the owner with the goods or 
moneys which he stole, and in some of these cases of acquittal, 
the accused procured the goods by some false pretence, intending 
at the time to steal them. 

It is not proposed to go into a very elaborate disquisition of 
this subject, but merely to pursue the inquiry far enough to 
present the defect, or at least, the particular subject of the 
obscurity, in question. ‘To do this we will go back to the 
definitions of larceny, of which there are not a few, for the 
purpose of ascertaining the precise meaning of tlteterm. Brac- 
ton says, it is, contrectatio rei aliene, fraudulenter, cum animo 
furandi, invito illo domino cujus res illa fuerit. If we render 
this into English, excepting the animo furandi, it will be, as we 
understand it, as follows: Larceny is a fraudulent taking of the 
personal chattel of another, against his will, animo furandi. But 
if we render the animo furandi into English, the definition will 
then read, that larceny is the taking of another’s property with 
the design of stealing it, which is much the same as to say it is 
taking with a design of committing a larceny, and so making the 
definition approach too nearly to one consisting merely of a 
synonymous word. ‘The animus furandi has, accordingly, in 
some definitions, been rendered, with an intent to convert the 
goods to his own use. But the other part, the fraudulenter, has 
been also altered, and rendered, in Mr. Justice Grose’s defini- 
tion,' feloniously. ‘This again brings us back nearly to the use 


1 Hammond’s case, 2 Leach, 1189. 
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of a synonymous expression, for feloniously is here equivalent to 
thievishly. So that we at last come only to the result, that 
larceny is the thievishly taking of another’s goods, or stealing 
them. 

It would, however, be nothing remarkable, if it were found 
that no definition can be made which will convey precisely the 
meaning attached to the word, since this is true in respect to 
many other words. But we must still take care that an imper- 
fect definition does not lead to an erroneous construction of the 
acts of men, and bring under the description of larceny those 
which do not belong to it, or exclude those which do. It hap- 
pens, in respect to this crime, that the definition is of great 
importance, since the statutes use the words larceny, theft, and 
stealing, leaving, and very properly too, the meaning of these 
expressions to be ascertained aliunde. If the plan of the French 
criminal code be adopted, and the laws against larceny be com- 
menced with a definition, very little elucidation will thereby be 
given to the subject, unless the legislators happen to hit upon a 
very fortunate definition. 'To take the law in question, for an 
example, the French code begins by defining vol, or theft ; by 
saying, Quiconque sustrait fraudulentment une chose qui ne lui 
appartient pas, est coupable de vol; that is, whoever fraud- 
ulently takes [or takes away, abstracts, or conveys away | a thing 
which does not belong to him, is guilty of larceny. ‘This defi- 
nition differs from those in our own books, since it comprehends 
the stealing of shrouds and the materials of coffins, and things 
which have no particular owner, whereas our definitions, which 
limit theft to the taking of what belongs to another, would liter- 
ally exclude such articles. 'To get over this defect, the judges 
resort to the supposition that the shroud and coffin belong to the 
personal representatives of the deceased, and so the stealing of 
them comes within the definition. But this does not seem to 
remedy the difficulty entirely, for it is a maxim of the common 
law, that every theft includes a trespass, that is, the violation of 
an owner’s possession. Now if the law permits a man to make 
a provision in his will for his own burial, or if his personal repre- 
sentatives, or his friends, or the public, make such provision, it 
will hardly be contended that the articles devoted to this pur- 
pose remain, in all cases, in the possession of any person living, 
or that any one has any right to take them from the tomb or 
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grave, and sell them. On the contrary, the law provides a 
punishment for so doing. There is, then, no possession, or right 
of possession, to be violated, and so no basis for a trespass. It 
may be contended that only the use of these articles is devoted 
to these purposes as long as any part of the body remains, and 
that on its being entirely consumed, the right of reclaiming and 
repossessing them, revives to the personal representatives of the 
person who supplied them. But this right is a very slender 
ground for a trespass, and in case of a mummy, it would cer- 
tainly be none at all, since it will last as long as the coffin and 
grave clothes, however durable the materials may be, of which 
they are made. It then admits of a doubt, perhaps, whether the 
French definition is not better than ours ; still it seems to be a 
question whether it is not better to leave the interpretation to the 
court, rather than attempt to settle it by the law, since it is just as 
easy to settle what theft means in a law, as what is meant by a 
legislative definition of it. ‘The Frenchefinition would include 
Jinding, were it not excluded by the qualification fraudulently 
or feloniously ; but as one of these, or some equivalent word, is 
an essential part of a definition of larceny, this seems to be no 
defect. 

All the definitions of theft confine it to the taking of some- 
thing which may have the character of property, and be capable 
of being possessed. ‘This notion was carried so far, that, by 
the common law, the taking, animo furandi, of bonds, bills, 
notes, &c., was not larceny. The statute of 2 Geo. II. c. 25, has 
remedied this defect. The ground of this doctrine was, that 
these were mere evidence of debt, title, &c., and not of them- 
selves property, except to their value as paper or parchment, 
which was held to be one of the minima which the law does 
not notice. Upon this principle it has been held in New York' 
that the taking of a mere letter, antmo furandi, as far as it could 
be so taken, is not a larceny. It, however, borders perhaps 
upon extreme nicety, to say nothing short of a chattel which 
has a market value can be a subject of theft; it seems to be 
sufficient that it be a thing capable of being possessed, and 
which a person may have a right to possess to the exclusion of 
others, and certainly people in general think they have as good 
a right to the exclusive possession of the letters they receive, as 


1 Payne v. The People of New York, 6 Johns. R. 103. 
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of their clothes; and the taking, anwmo furandi, of a thing 
capable of distinct possession, whether or not it appear that it 
belonged to any particular person or corporation, seems to bear 
the characteristic marks of a theft. It is true that if the owner 
of a chattel has waived and abandoned it, the chattel ceases to 
be a subject of theft, since it can be no trespass or crime in 
any one to take, and convert to his own use, a thing, of which 
the owner has made a gift to any one person who may chance 
to find it; and in such case it would certainly not be larceny in 
the finder though he did not know that the article had been 
waived, but supposed it to be claimed by somebody, whom he 
intended to deprive of it, for this would, at the most, be only 
an intention to commit theft, and the doing an act in pursuance 
of such intention ; but that act is not a theft. It would be pre- 
cisely the same case as if one should take a chattel of his own, 
supposing it to belong to another, and intending to steal it. As 
far as intention and the moral character of the act go, this would 
be equivalent to larceny, but, as it is not so in fact, the law 
takes no noticc of it. 

In these two cases no larceny is committed, because the 
property in the thing belongs to the party who appropriates it to 
his own use. The cases are not within either the French or 
our own definitions of theft, since there is no fraudulent or 
felonious act, and a mere intention, whatever may be its moral 
character, is not cognizable by the law. 

The definition of Bracton is borrowed from the civillaw. To 
determine whether the definition in the French code is varied 
from that of the civil law by design or not, would require some 
familiarity with its practical administration. It might be inferred 
from the code itself, that the variation was intentional, and that 
the limitation of theft to things belonging to another, was omitted 
in order to avoid the embarrassment arising on this part of the 
description of theft in our law; since, if we say that larceny is 
the taking of a thing, &c., without saying ‘ of another, it will 
avoid the embarrassment arising in the cases already mentioned 
where it does not very distinctly appear that the thing belongs to 
any other person. And this is not a merely formal or verbal 
distinction, for where things have been lawfully appropriated to 
particular uses, and have ceased to belong either to individuals 
or the public, there is no reason why the taking of them should 
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not be hgld a larceny, and so in fact it was in the cases already 
mentioned. This deficiency in the definition is, it is true, 
remedied by construction, but it is desirable that the definition 
should be such that the cases belonging to this class in the com- 
mon estimation of men, shall fall easily and naturally within it. 

We might alter the expression of this characteristic of larceny, 
by saying it is the taking of a thing that does not belong to the 
person taking it. But this would not include the case of a man’s 
stealing his own goods, as it is held he may, where they are 
pledged to another, or another has the right to the possession of 
them. ‘To avoid both of these objections, some writers define 
this crime to be the taking of a thing of which the property, 
possession, or use, belongs to another." This definition may, 
perhaps, furnish some materials towards making a better one 
than those of the books. 

Questions are raised, in many of the cases, as to what is a 
taking — contrectatio — and a too narrow construction, in this 
respect, has occasioned much discussion, and some inconsistency 
in the books. One thing is, however, agreed pretty generally, 
namely, that this contrectatio does not mean merely the touching 
or handling, and our word taking, in its broad and generally re- 
ceived sense, seems to signify very accurately the kind of getting 
the control and possession of a thing, which is an essential ingre- 
dient in this offence. 

On this subject, Mr. Collyer, in his notes on the Criminal 
Statutes of England, says, ‘ There must be an actual taking or 
severance from the possession of the owner, for every larceny 
includes a trespass; the offence consists of the taking and the 
carrying away. If the taking be such as does not amount to a 
trespass, the party carrying away cannot be guilty of a felony.’ 

Thus it is held, that one joint-tenant or tenant in common of 
a personal chattel, cannot commit larceny upon it.’ Upon this 
principle, and upon what seems to be a very narrow and tech- 
nical construction of it, it was held that when the goods intended 
to be stolen, could only be obtained by delivery by the owner’s 
wife, it was not a larceny.* Upon the same limited construction 


1 In bonis aut adversus bona aliorum committitur furtum, quod est quelibet 
fraudulosa contrectatio rei alien, vel usus, vel possessionis. Van Leeuwen. 
Lib. 5, c. 29, s. 1. 

21H. P. C. 513. 3 Harrison’s case, Leach 56. 
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of taking, and of the necessity of the violation of another’s pos- 
session, the opinion has been entertained that when a person 
finds goods, and, being ignorant of the owner, converts them, it 
is not such a taking as is necessary to constitute this offence,’ 
even though he denies the finding, or secretes them.? But it 
has been held otherwise, if he knows the owner.’ 

This seems to be too nice a distinction, to make the taking 
larceny, where the party taking the goods knows whose they 
are, and a mere trespass where he only knows, not whose they 
are, but only that they are not his own, and that they probably 
or undoubtedly, belong to, and are claimed by, somebody else. 
This distinction is overruled in a number of cases, and cer- 
tainly ought to be discarded. ‘Thus where a hackney-coach- 
man converted goods accidentally left in the coach, it was held 
to be larceny,‘ though this was a finding of the goods, that comes 
nearer to a gift of them to the finder, than a case of finding in 
the highway. The difficulty and inconsistency in those cases 
arise from the too narrow and technical construction of what is 
a taking, the judges being governed by this strait construction 
in some cases, but in others, perceiving that though the case 
does not come within this technical definition, yet perceiving 
that it is so palpably a case of theft, both in intention and in act, 
according to the general and obvious meaning of the term, and 
the distinguishing characteristics of the offence, give up the tech- 
nical rules and definitions in the books, and pronounce the act 
to be a larceny. 

This rule respecting what is a taking and a violation of an- 
other’s possession, is the most perplexing in cases of trust. 
There seems, indeed, to be an inherent difficulty in distinguish- 
ing a larceny from a mere breach of trust. The moral charac- 
ter and degree of the offence, is not a criterion, for wherever 
the distinction is made, still some breaches of trust will, in the 
common sense and opinion of mankind, and ought to be by the law, 
considered more criminal than a simple larceny ; but it would 
be an abuse of language, and might introduce great perplexity, 


1 3 Ins. 108; 1 Hawk. P. C. c. 33, s. 2. 

21H. P. C. 506. 

* 8 Ves. 405; 2 Leach, 952. 

4 Rex v. Wynne, Leach, 460; Rex. v. Sears, id. 463; Rex v. Lamb, 2 
E. P. C. 664. 
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to confound them. Still, it ought not to be considered a pallia- 
tion of an offence which is, in its essential characteristics, larceny, 
merely because it is accompanied by a breach of trust. The 
current of decisions, seems to set towards this conclusion. When 
the trust is very slight, as in the case of servants who steal articles 
entrusted in some degree to their care, and so where a mere 
keeper of goods, having no lien upon them or interest in them, 
converts them, it has been held, without any scruple, to be lar- 
ceny. So where a servant of one who has a special property in the 
goods, as the driver of a common carrier’s team, converts them, 
the same decision has been given.’ These are cases of breach of 
trust, but they are held to be not the less larcenies on this account. 

But where the party converting the goods is rightfully in pos- 
session of them, and has some special property in them, he is 
held, in some of the cases, to be a thief, in others a mere debtor, 
or rather merely liable in damage to the owner to the amount of 
the value. The general doctrine latd down in the books, is, 
that ‘a party obtaining the possession of goods lawfully, as upon 
trust, or in any manner whereby he acquires a special property 
in them, cannot afterwards be guilty of a felony, unless by some 
new and distinct act of taking, as by severing a part of the goods 
from the rest, with intent to convert them to his own use, he 
thereby determines the privity of the bailment, and the special 
property thereby conferred upon him; in which case he is as 
much guilty of a trespass against the virtual possession of the 
owner by such second taking, as if the act had been done by a 
mere stranger.’* The books make some exceptions to this 
rule, but the decisions are inconsistent, and not reducible to any 
one principle. The distinctions in some of the cases, as to what 
is a taking, are quite frivolous. ‘Thus it is said, that if a common 
carrier, animo furandt, converts a whole load or a whole pack- 
age of goods, entrusted to him for transportation, it is merely a 
breach of trust, and he only makes himself liable to the owner 
in damages, ‘ but if he separates some of them from the rest, 
and converts a part only, he is a thief, for. here-is a taking.’ 
Mr. Russell, in his work on crimes, says that this distinction has 
been objected to as frivolous, and makes some attempt at a vin- 
dication, on the ground that a larceny must include a trespass ; 


1 Commonwealth v. Brown, 4 Mass. R. 580. 
* Collyer’s Criminal Statutes, tit. Larceny; 2 E. P. C. 554. 
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that there must be a taking ; and Mr. Collyer says the distinction 
ceases where an act is done by which the privity of contract is 
determined, &c. But the distinction is so palpably frivolous, 
and absurd, that a vindication of it only makes the law ridicu- 
lous. It has been accordingly held, in Massachusetts, that 
where the carrier employed another, who gave the goods to be 
carried to a third, who converted the whole, though part at 
one time and part at another, it was larceny.’ As far as the 
authority of this decision goes, it tends to rescue the law from 
the same sort of absurdity which Buckingham burlesqued in the 
line of tragic poetry, ‘my wound is great because it is so small.’ 
But it is not distinctly decided in this case, that the converting 
of the whole of the goods at once, is a larceny. 

The distinctions are so nice upon this matter of taking, that a 
separation of the goods, as taking them down from a shelf, and 
putting them in a bundle to carry away, or the extracting a part 
of them from a bale, was held to satisfy the law as to what con- 
stitutes a taking ; but the setting a bale on end, with the intent of 
stealing it, was held not to be a taking sufficient to constitute 
theft ; it did not amount to the contrectatio of the civilians. 

It has been held in England’ that it was not larceny in the 
master and owner of a vessel who converted some entire pack- 
ages of goods, because he did not break the packages, and there 
was not the taking which is necessary in order to constitute theft. 
The doctrine of that case has been departed from in Massachu- 
setts, where the carrier’s converting one entire package was held 
to be larceny.’ 

In these cases of the conversion of goods by the party to whom 
they are entrusted, the law is not chargeable with adopting the 
principle that the trust excuses the offence, but the effect is the 
same as if that were the doctrine explicitly adopted. We 
observe, we believe, in all the cases we have noticed, and all 
of them agree in this respect, that wherever, in the case of 
entrusted goods, the court can find a technical taking, they con- 
sider it a larceny. But the doctrine having crept in, that if the 
party has a lien or special property, there cannot be such a 
taking, these two conflicting doctrines perplex the decisions. 


1 Dame v. Baldwin, 8 Mass. R. 508. 
2 Rex v. Madox, R. & R. 92. 
* Commonwealth v. Brown, 4 Mass. R. 580. 
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But if we assume the ground in which all the cases, and indeed 
all men, whether learned in the law or not, agree, that the breach 
of trust does not extenuate the offence of larceny, and then dis- 
embarrass ourselves from the strict, and in many cases almost 
puerile, notions on the subject of the taking, and exclude from 
it all limitation as to handling, moving, and separating the goods, 
and accept the term in a broad sense, corresponding to its gen- 
eral acceptation, which is the true law authority as to the mean- 
ing and application of language, there would then be no clashing 
of the doctrines assumed. There might, in such a case, be a 
diversity, in the opinions and decisions, as to what is a taking. 
But this diversity would not necessarily amount to any collision 
of doctrines ; and this is the material point. This mingling of doc- 
trines with what are, at the most, mere constructions of facts in 
particular cases, is one of the greatest sources of confusion in the 
law ; as it breaks up all principle and system, and makes the 
law no science. In the present case, let the principle be that 
the taking is any act whereby the party converts or appropriates 
the goods to his own use. So far there is no question ; all agree 
in this. ‘The books also agree, as the cases show, that a trust 
only qualifies the conversion, and negatives the larceny, as far 
as it shows that there was no taking, or that a taking was im- 
practicable. On the questions of fact, as to what amounts to 
such a conversion, judges and juries may not always agree. In 
one point there is, however, a general agreement in this respect, 
namely, that the guo animo is material. It is incorporated into 
all the definitions as an essential ingredient. But when we 
proceed a step farther, and inquire what acts of the parties show 
an intent to steal, we have passed beyond the principles of law, 
and are making an inquiry as to a mere fact; and it would be 
no reproach to the law, though different judges should disagree 
as to the particular external acts which show such an intention. 
The cases on this point will all, then, be resolved into so many 
illustrations of the application of a principle which is acknow- 
ledged, and as far as the acknowledgment of it goes, we are 
dealing with law ; but in the investigation and reasoning upon acts 
for the purpose of ascertaining the intention, we are only dealing 
with particular cases, and the inquiry is rather of a metaphysical 
than a legal character. However great the disaggeement might 
be as to the construction of any such acts, the law ought not to 











1831.] Larceny. 113 


be made answerable for those various constructions, any more 
than it should be made so, for the verdicts of juries. And the 
law books, more especially, ought to present the cases in this 
form, that is, as mere illustrations of the application of an ac- 
knowledged principle, distinguishing with precision what is a 
departure from the principle, from what is a mere diversity of 
the construction of facts, in particular cases. 

Upon this ground and upon the strength of the cases above 
cited, and the others which it is unnecessary to cite, we venture 
to differ entirely from the books as to the manner of stating the 
doctrine respecting larceny by a party having a special property. 
Mr. Russell’ says, ‘if the owner of goods parted with the posses- 
sion of them without fraud practised by the taker, and if, after 
the owner had so parted with possession, nothing was done to 
determine the privity of contract under which the taker had the 
possession of them delivered to him, no trespass, and, therefore, 
no larceny can be committed by their conversion.’ If by this 
it be meant that the very act of taking animo furandi, deter- 
mines the privity of contract, then the proposition amounts to 
nothing. If this is not the meaning, the supposition does not 
apply to the cases. ‘Take that of the carrier’s separating a part 
of the goods from the rest ; the very act of separating them is 
construed to be the felonious taking.. So it is held in most of 
the cases, where this question arises. What then does this pro- 
position, in the books, amount to, but saying that, ‘a party hav- 
ing a rightful possession will not be guilty of larceny unless he 
does some act that amounts tolarceny.’ It is undoubtedly very 
true, that a party entrusted with a chattel to keep, to repair, 
or transport, will not be guilty of a larceny unless he does some- 
thing else than the act for which the goods were entrusted to 
him. ‘There is no denying this proposition, but one is at a loss 
for any reason for stating it. What meaning is there in saying 
the bailee, in such case, does not commit theft until, or until after, 
the privity of contract is determined? It appears to be only one 
of those seemingly learned technical disguises under which a 
want of sense and meaning are wont to be disguised. There is 
no doubt that a bailee of a chattel may do more or fewer acts, 
according to the purposes of the bailment, which, if done by a 


’ Russell on Crimes, b. 4, c. 6, s. 1. 
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stranger, would show an animus furandi, and amount to an act of 
theft, which show no such intention, and amount to no such act on 
the part of the bailee. This is entirely a question of the construc- 
tion of the facts of particular cases; to attempt to extract any 
thing like a general doctrine out of it, in the manner of the 
books, is only to throw obscurity over the law. This attempt, 
very usual in England, and not unfrequent with us, to raise facts, 
or mere constructions of facts, in particular cases, to the rank of 
doctrines or general propositions, instead of adding to the num- 
ber of practical intelligible principles of law, on the contrary, 
cuts up all principles, and leaves the jurisconsults to hunt after 
vague similitudes of one case to another, and to make legal 
learning to consist in reading and remembering a great mass of 
these analogous cases, without extracting from them, or attempt- 
ing to reduce them to, any clear, definite general principles. 
This is the reason why lawyers complain so much of the mass, 
and the increase of their books, for if a knowledge of the science 
of law, as some seem to suppose, consists only in the mass of 
analogous cases stored in the memory; then the law that one 
knows, bears the same proportion to the whole law, that the 
number of cases in his memory bears to that of all the cases in 
all the books. Unless, therefore, he studies and stores his 
memory, with unremitting assiduity, he falls far in the rear. 
This is the view which most English lawyers, and some of our 
own, have of the science of the law, and under this view the 
mass is really appalling. But if we consider the law as consist- 
ing of a system of general principles, and that the infinite num- 
ber of cases pouring forth from all the juridical laboratories, 
namely, the various tribunals, do not, in the aggregate, furnish 
a rapid addition to the mass of the science of the law, but 
are little else than the results of the application of this gigantic 
machine, with occasional slight alterations and repairs of the 
machine itself, the principles and operations of which the law- 
yer is supposed already to understand ; the immensity of the 
work done, of the products thrown out, needs to be no subject 
of consternation, as long as it is not only not an impossible, but 
not so very arduous a task, to keep pace with the repairs, alter- 
ations, and improvements. It is the mode of presenting the law 
frequently adopted in the text books, treatises, ard discussions, 
that causes the confusion, and bewilders us, by not distinguish- 
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ing clearly where the inquiry is, as toa general fact to be infer- 
red from particular facts, and where it relates to the construction 
of a doctrine of law. Reports of instances of the inference of a 
general fact from particulars, are very useful, no doubt, in 
throwing light upon subsequent cases, that occur in practice, and 
where the inference is invariably made by the law, it becomes a 
doctrine, and a part of the science, but when it is not invariably 
made, as in this case of theft by a bailee, the question then 
becomes one of the particular cases, and one of fact. The 
attempt to erect these decisions into principles, necessarily 
leads to contradictions, for immediately after the principle, 
as it purports to be by the manner of stating it, will come a 
direct contradiction, under the name of an exception. Then 
comes in the English and our own notion of the authority 
of precedents, which has been blindly carried to a most 
pernicious extent, which fastens upon us, as doctrines of law, 
what are nothing more, in their character and purport, than 
verdicts ; and an immense mass of details is thus thrown upon 
the law, as being a part of it; and the profession is discouraged 
and languidly struggles under the oppressive weight. 

In the present case of larceny, instead of laying down the 
proposition, that while a party has a special property and right 
of possession, he cannot commit larceny upon the chattel, a doc- 
trine which the cases will directly contradict, we should avoid a 
great deal of perplexity, by saying merely that a lien, or special 
property and right of possession for a particular purpose, are 
facts to be taken into consideration, and entitled to great weight 
in determining whether a certain act was a taking, and whether 
it was such animo furandi. Where the act is one that might be 
done in pursuance of the special trust, as where a horse being 
let to ride to a particular place, and the bailee does an act which 
might be done either in pursuance of the special trust, or with 
a felonious intention, as if, in the same case, the pretended hirer 
rides the horse towards the proposed place, but sells him before 
arriving there ; the case of theft may not be so plain as if he had 
broken open the stable, and taken the horse away by night. If 
he voluntarily comes back and tenders the owner the proceeds 
of the sale, this will entirely negative any felonious intention, just 
as a person’s taking a chattel openly, before the owner’s eyes, 
without violence, is considered to be a circumstance going to 
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show the absence of any animus furandi. If we only say, in 
general, that the special property and possession are mere cir- 
cumstances to be taken into consideration with a dozen others, 
in deciding on the act and intent, all the cases may be ranged 
under the general principles as to larceny very harmoniously, 
with only some diversity as to the force with which the fact of 
special property and possession has been held, in diverse cases, 
to bear upon the conclusion that there was an intent to steal, 
and also an act of conversion. But if we begin with the doc- 
trine that a special property and possession negative such an act 
and intention, and then undertake to frame other doctrines by 
way of exception and qualification ; inconsistency, contradictions, 
and confusion, are the necessary consequence. 


ART. IX.—PROPOSED INSOLVENT LAW OF MASSACHUSETTS. 


Any one practically acquainted with legislation, knows how 
difficult it is to propose and mature any important statute 
upon a subject requiring a variety of provisions, through the 
medium of legislative committees. If committees, consisting 
of members of competent skill and talent, can be raised from 
among the body of legislators, they rarely have time, during the 
short and busy, and, occasionally, turbulent, sessions of those 
bodies, to mature a law requiring elaborate investigation and pa- 
tient and intense reflection, and accordingly the attempt to frame 
laws upon the spur of the occasion, too often results in defective 
acts, attended with much doubt and embarrassment in their admin- 
istration, and withal falling far short of the object intended. 
A practice has accordingly been resorted to in most of the 
legislatures of the States, of referring any difficult matter to 
commissioners, to be reported upon at a subsequent session, 
when the legislators, having the whole subject matured and digest- 
ed, and the proposed law drawn _up, can act upon it with greater 
intelligence and less danger of superficial, confused, or inade- 
quate legislation. By this system of proceeding all the talents, 
learning, and skill of the state, whether comprised in the legisla- 
tive assembly or not, are commanded for that most important and 
most difficult of proceedings, the devising and adopting the best 
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laws. ‘The commissioners thus appointed will be on their guard 
not to propose any thing which they may not have considered 
most thoroughly, since they are directly and personally answer- 
able for the character of the measures recommended ; and the 
responsibility is not an irksome one, since the report is so distinctly 
and formally made, that the public readily distinguish how 
far the act finally adopted is the same as that proposed, so 
that the commissioners are not answerable for what others may 
project, and they themselves disapprove ; whereas in the hurry 
of ex tempore legislation upon the reports of committees, the 
public does not always distinguish between the original proposi- 
tion and the amendments, and the propounders of a law accord- 
ingly often have to endure the credit of promoting the enactment 
of one which they by no means approve. The convenience, 
public utility, and indeed economy, of introducing important 
alterations of the laws, or additions to them, through the medium 
of commissioners, has recommended it to the adoption of the 
British Parliament, and the reports of this description made 
at various times, but more especially since a thorough revision 
and reform of the statutes was undertaken, present more able 
analyses of the various branches of the laws, and embody a 
greater mass of interesting facts, enlightened views, and in- 
structive reasoning, than could possibly have been elicited in 
any other way. Considering the very great advantages of this 
mode of proceeding in legislation, it is a little remarkable that 
congress has not adopted it. ‘This might help in disposing of the 
immense load of still accumulating unfinished business under 
which it has been staggering for some fifteen years past. 

During the last winter session of the legislature of Massachu- 
setts, the subject of the distribution of the property of insolvent 
debtors, was referred to the Hon. Charles Jackson, Hon. Sam- 
uel Hubbard, and John B. Davis, Esq., as commissioners, 
that they might digest and report a law establishing the rights 
and obligations of debtor and creditor ; and they have recently 
made an elaborate and very able report, which was published by 
order of the legislature at its late session, with the view of bring- 
ing the subject up next winter. 

Our readers ought to understand that there are now no insolvent 
laws whatever in force in Massachusetts, except in relation to 


the estates of persons deceased ; in regard to such the laws 
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provide for a ratable distribution among their creditors. ‘There 
is no reason why a like distribution should not be made among 
the creditors of a living insolvent debtor. ‘The justice and pub- 
lic policy of such a provision is universally admitted. Among all 
the civilized communities of the world, excepting Massachusetts, 
New Hampshire, and Maine, such laws are, we believe, in force. 
If there is any other exception, it has entirely escaped our atten- 
tion or recollection, and we are confident that it cannot be one of 
any great weight or authority, since the mass of the civilized 
world, not excepting countries in which civilization has made little 
progress, is provided with laws on the subjectof insolvency. It 
would, at first, seem to argue a rude state of legislation, in this corner 
of the United States, that we have no similar laws. But it would 
not be just to make any general inference from this one deficien- 
cy, which arises from the circumstance that the subject has been 
proposed under very unfavorable auspices, as the question has not 
until recently been presented as one in which all the members of 
the community have a common interest; and the distorted 
proportions, and partial light in which it was formerly exhibited, 
gave rise to violent prejudices which could not at once be dissi- 
pated. Asis usual in such cases, this very defect in our codes 
had become a subject of great admiration with many, insomuch 
that they were ready to attribute to it many of the advantages 
which result from the general state of society in spite of this im- 
perfection, and not in consequence of it. But the frequent agi- 
tation of the subject has finally brought men to juster notions, 
and the equity, expediency, and indeed necessity, of some 
provision for cases of insolvency among a commercial, or, 
in other words, a civilized people, is generally acknowledged, 
and the only remaining discussion is, as to the kind of provision 
which ought to be made. 

In ‘this state of opinion, the subject has been referred to the 
commissioners above named, and there is reason to believe that 
their labors will result in the establishment of a law, as much 
required by the interests of the community, and an equitable 
regard to the rights of creditors, as by a humane and liberal con- 
sideration of the condition of debtors, who, by the insolvency 
of their debtors or by other misfortunes, find it impossible to 
meet their engagements. 

The following is an outline of the proposed act. 
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Magistrate. The business of administering upon the estates 
of insolvent debtors, is given to the judge of probate, who now 
has a similar jurisdiction in the case of persons deceased. ‘The 
necessity of creating a new office is thus avoided ; nor is there 
any incongruity in assigning this branch of jurisdiction to this 
officer, as it is analogous to the others already vested in the 
same court. But to give facility to the operations of the law, 
the masters in chancery are authorized to act, in the absence of 
the judge of probate. s. 1. 

Petitioner. A person insolvent, owing at least five hundred 
dollars, may, upon petition, effect a ratable division of his effects 
among his creditors. s. 1. 

So in case any person arrested on mesne process in any civil 
action, for the sum of fifty dollars or upwards, shall not give bail, 
or, if a person shall be actually imprisoned for more than thirty 
days on mesne process or execution, for fifty dollars or upwards, 
in any civil action, and shall not give bonds to satisfy the judg- 
ment, any one of his creditors, in either case, whose demand is 
fifty dollars or upwards, may make application to the judge for 
a distribution of his property among his creditors ; and proceed- 
ings shall thereupon be had for that purpose. s. 19, 20. 

Imprisonment for Debt. In regard to creditors to a less 
amount, the proposed act provides, that ‘ no person shall be 
arrested on mesne process or execution, in any civil action, for 
any debt contracted after the act shall go into operation, the 
principal of which, without interest or costs, shall be less than 
fifty dollars.’ s, 22. 

‘The question at what value personal liberty shall be estimated, 
is one that has been much considered, and there is very consid- 
erable variety of decision in different codes. No question is 
made whether the creditor shall be satisfied out of the property 
of the debtor, whether his debt be large or small. ‘The only 
question is, what amount of debt shall justify the creditor in 
depriving the debtor of his personal liberty, or, in other words, 
at what value his liberty shall be estimated. As the depriving 
of a criminal of his liberty, for a greater or less length of time, 
is the only punishment imposed for almost every species of 
crime short of murder and some few others of the most heinous 
description, and as imprisonment, even for a short time, is con- 
sidered to be a severe punishment, in a country where personal 
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liberty is highly prized by every citizen, it ought not to be 
inflicted at the will of any creditor for any trifling debt, how- 
ever justly due. There is nothing essentially belonging to 
the nature of indebtedness, which proprio vigore brings with 
it the liability to imprisonment. A creditor has not, as such, 
any property in the debtor’s person. It is a striking incon- 
sistency and absurdity, in a people who glory in liberty, and 
would be ready to vindicate it with their lives, yet to permit 
one citizen, at his own will and pleasure, to imprison another for 
sixty days at least, and, in particular circumstances, for a much 
longer time, for the sum of five dollars. The existence of any 
such right is at war with the very first principles of our constitu- 
tions, and can be accounted for, only from the well known diffi- 
culty of overcoming inveterate habits. As far as the detention 
of the person of the debtor is a necessary means of securing 
what is the creditor’s right, namely, an appropriation of his pro- 
perty for the payment of his debts, it is justifiable, but all beyond 
this, is abuse and a relict of barbarism — of the right claimed by 
savages of inflicting pain and injuries with impunity. The pro- 
posed bill accordingly gives the right of arrest for the purpose 
of securing the debtor’s property for the benefit of his creditors. 
It provides, as do the laws of most of the states, that the debtor 
may be discharged on giving up his property, and the arrest of 
his person is proposed only as the means of getting possession 
of this. 

Should any foreign government authorize the wanton arrest 
or impressment of our citizens, even for a short time, it would 
be considered a great indignity, and we should be ready to wage 
war to put a stop to such a proceeding ; and yet it is permitted 
between citizens; and solvent persons, at ease in their parlors, 
or riding at their leisure for air, exercise, and fine pros- 
pects, are too apt not fully to appreciate the inconvenience of 
being shut up in a prison for some one, two, or six months, 
without being chargeable with any crime, or perhaps with any 
thing more than an inevitable misfortune, and without the satisfac- 
tion of thereby benefiting the community or any member of it. 
It would undoubtedly be considered very strange, if the law 
permitted a creditor, according as the fancy should take him, to 
crop his debtor’s ears, or give him ten stripes, but what is the 
difference between permitting this, and permitting the imprison- 
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ment of a man for sixty days for no conceivable motive in the 
world but to inflict useless punishment and disgrace? It is true 
that very few creditors are disposed wantonly and unnecessarily 
to put their debtors to inconvenience, but the question is whether 
the law shall give the power to those who are so disposed. 

Taking possession of the debtor’s property. On a petition 
being made by the debtor or a creditor, and the fact of insol- 
vency within the conditions of the act being established, an offi- 
cer, called the messenger, is to be authorized to take possession 
of all the debtor’s property, excepting what is exempted by law 
from attachment. s. 1, 19. 

Meeting of creditors — Choice of assignees. A meeting of the 
creditors is then to be called, at which the judge presides, and the 
creditors having exhibited proofs of their debts, proceed to choose 
assignees, according to the vote of a majority in value. s. 2. 

The commissioners, in their exposition of motives and reasons, 
say, ‘ The choice is given to the greater part in value of the 
creditors, on the principle that questions affecting property only, 
ought to be decided with reference tothe amount of property, 
and not to the number of persons who hold it.’ 

The debts, to be proved, and on which dividends are to be 
made, are all those ‘ due and payable from such debtor at the 
time of the first publication of the notice ’ of issuing the warrant 
to take possession of the debtor’s property. Interest is to be 
discounted on those not on interest and payable at a future 
day. s. 3. 

One difficulty in constructing a law of this description, is the 
provision respecting contingent liabilities, as policies of insurance 
underwritten by the debtor, bottomry and respondentia bonds 
on which he is obligor ; in regard to which the proposed act pro- 
vides that the claims arising upon them may be allowed in case 
the contingency on which a claim arises, happens before the 
making of the first dividend ; and a similar provision is made for 
the case of the debtor’s being liable to any surety or subsequent 
endorser of any bill of exchange or promissory note, who may, as 
such, have paid the money on account of which his claim arises, 
before the first dividend. s. 3. 

All claims on the debtor may be presented and proved, for 
goods ‘ wrongfully obtained, taken, or withheld by him, whereby 
his estate may have been benefited, to the extent to which his 
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estate shall have been so benefited, saving to such owner his 
action against the debtor for further damages.’  s. 3. 

This is a provision of some importance, on which the commis- 
sioners say, in their report, 

‘There are many cases where goods are delivered to a 
person as a carrier, factor, trustee, or bailee, for other purposes, 
and are afterwards so converted or misapplied by him as to 
render him liable for the value of them to the right owner. In 
such cases the owner may, at his option, bring an action on the 
contract, and recover the value or proceeds of the goods; or he 
may consider the other party as a wrong-doer, and bring an 
action against him for the tort. The claim, considered in the 
first view, would be proveable as a debt; in the other it would 
not; and yet it seems absurd, as well as unjust, to let it depend 
on the will of the creditor, and on the form of action that he 
shall elect, whether his claim is proveable or not under a law of 
this kind. 'The Commissioners have accordingly proposed to 
consider all claims of this description as proveable debts, entitled 
to a dividend, and liable to be barred, like those founded wholly 
on contract. ‘They have proposed also to extend this provision 
to all cases, even of mere torts, where goods or any valuable 
property have been wrongfully obtained, taken, or withheld by 
the debtor ; confining, however, the sum to be allowed against 
the estate, to the amount to which the estate has been benefited, 
and that of the claimant injured. It is intended, of course, to 
exclude, not merely personal injuries, such as assaults and 
batteries, and slander; but also all injuries to the property of 
another, which do not benefit the wrong-doer. ‘Thus if a man 
should wantonly or carelessly burn or destroy his neighbor’s 
property, the damage would not be proveable as a debt ; but if 
he should take the same property and convert it to his own use, 
the owner would be considered as a creditor for the value of 
the property.’ 

Set-off is allowed, as usual, in case of mutual: debts, and 
where a creditor has a lien or mortgage as security to a part of 
the amount of his demand, he can claim only for the excess. s. 3. 

Proof of debts — Allowance — Appeal. The judge may ex- 
amine, on oath, the creditor or his agent or attorney presenting 
the claim, and also the debtor, as to any debt claimed, and if 
the creditor is dissatisfied with the disallowance, or the assignees 
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with the allowance, of the debt, an appeal may be made to the 
court of common pleas or the supreme court, as the case may 
be. s. 4. It is necessary, as the commissioners remark, that this 
appeal should be allowed in order to give either party, if he 
demands it, an opportunity of trial by jury, in conformity with 
the article of the constitution securing this privilege. ‘The pro- 
visions on this subject and the forms of proceeding, are skilfully 
devised. 

Assignment. The assignment of the debtor’s property to the 
assignees, is made by the judge. ‘Though a change of the pro- 
perty takes place by operation of law, yet a formal assignment 
is convenient, as a matter of record. The debtor is required to 
make specific assignments and transfers, especially of property 
out of the state, or claims upon persons abroad. s. 5. 

Examination of the debtor. The debtor is required to give 
a statement, on oath, of his affairs. s. 6, 7. 

Certificate and discharge. ‘If it shall appear to the satisfac- 
tion of the judge that the debtor has made a full disclosure and 
delivery of all his estate, as is herein before required, and that 
he has, in all things, conformed himself to the directions of this 
act, the judge shall grant to him a certificate thereof, and the 
debtor shall be thereupon absolutely and wholly discharged from 
all his debts, which shall be at any time actually proved against 
his estate assigned as aforesaid; and from all debts which are 
proveable under this act, and which are founded on any contract 
made by him, after this act shall go into operation, if made 
within this commonwealth, or to be performed within the same ; 
and from all debts which are proveable as aforesaid, and which 
are founded on any contract made by him, after this act shall go 
into operation, and due to any persons who shall be resident 
within this commonwealth at the time of the first publication of 
the notice of the issuing of the warrant mentioned in the first 
section of this act; and from all demands for or on account of 
any goods or chattels wrongfully obtained, taken or withheld by 
the debtor, as mentioned in the third section of this act ; and the 
said debtor shall be also forever discharged and exempted from 
arrest or imprisonment, in any suit, or upon any proceeding, for, 
or on account of any debt or demand whatever, which might 
have been proved ‘against his estate as aforesaid.’ 

This provision, and that for a ratable distribution of the debtor’s 
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property, are the two leading objects of the act. The present 
one is framed in particular reference to the decisions of the Su- 
preme Court of the United States determining the limits of the 
operation of state insolvent laws. A small allowance is made to 
the debtor, as usual in insolvent acts, during the pendency of the 
proceedings. s. 6, 7. 

But if the judge shall not see fit to grant the certificate, or ‘ if 
one half in number or value of the creditors, who shall be cred- 
itors respectively for not less than fifty dollars, and who shall 
have duly proved their debts, shall, by writing under their hands, 
signify to the judge their dissent and objection to the granting of 
such certificate,’ s. 7, the same shall not be granted, unless upon 
the debtor’s appealing to the supreme court, that court shall, 
after a full hearing, decide in favor of granting it. s. 8. 

Allowance of five per cent. to the debtor. Many insolvent 
and bankrupt laws allow the debtor a certain per centage 
on the net amount of his property, in case of its exceeding a 
certain rate ; for the purpose, as stated by the commissioners in 
their report, of encouraging persons to wind up their affairs and 
distribute their property among their creditors, as soon as they 
discover themselves to be insolvent, instead of plunging deeper 
and deeper at the risk of their creditors, in hopes of retrieving 
their affairs. ‘The proposed allowance is five per cent. upon the 
amount of dividends, when they are fifty per cent. or more, 
provided it shall not exceed five hundred dollars. s. 8. 

Fraud — Preference. ‘ Every certificate of discharge granted 
to a debtor under this act shall be of no effect, if he shall have 
wilfully sworn falsely as to any material fact in the course of the 
proceedings under this act; or if he shall have fraudulently con- 
cealed any part of his estate or effects, or any books or writings 
relating thereto ; or if, after this act shall go into operation, he 
shall, in contemplation of his becoming insolvent and of obtain- 
ing a discharge under the provisions of this act, make any pay- 
ment, or any assignment, sale or transfer, either absolute or 
conditional, of any part of his estate, with a view to give a pre- 
ference to any creditor, or to any person who is or may be 
liable as an endorser or surety for such debtor, or to any other 
person who has or may have any claim or demand against 
him; provided, that this clause shall not appfy to any security 
given for the performance of any contract, when the agree- 
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ment for such security is part of the original contract, and the 
security is given at the time of making such contract. And all 
such payments, assignments, sales and transfers, shall, as to the 
other creditors of such debtor, be void, in like manner and to 
the same effect as conveyances made by any debtor to the 
intent or whereby his creditors may be delayed, hindered or 
defrauded, are now by law void as to’such creditors; and the 
assignees shall and may, by an action in their own names, 
recover from the creditor so preferred the money or other things 
so paid, assigned, sold or transferred to him, or the value thereof, 
for the use of the other creditors. And the creditor so preferred, 
if he shall have accepted such payment or security, knowing 
that the same was made or given by the debtor contrary to the 
provisions of this section, shall not be allowed to prove the debt 
en account of which such payment or security was made or 
given, nor to receive any dividend therefor out of the estate - 
assigned by force of this act.’ 

Subsequent admission of creditors. Creditors are admitted 
to prove their debts, at a meeting of the creditors to be held 
within six months after the appointment of the assignees, in case 
of their not having proved them at the previous meeting. s. 12. 

First Dividend. The first dividend. is to be made within 
six months after the appointment of the aSsignees. — s. 12. 

Priority. Debts due to the United States, or any other debts 
entitled by law to a priority, are to be preferred according to 
such right. s. 12. 

Distant creditors. At the time of making the dividends 
funds are to be reserved for distant creditors who may not have 
had an opportunity of presenting’ their claims. s.12. Buta 
former distribution is not to be disturbed by the subsequent 
admission of creditors. s. 13. 

Al second dividend is to be made within eighteen months from 
the appointment of the assignees, unless the whole property shall 
have been divided at the first. s. 13. 

The intention is ‘that this dividend shall be final, _ from 
the pendency of suits, or some other reason, the proceeds of all 
the debtor’s property cannot be so soon realized. 

Fees. It is proposed to allow the judge five dollars for re- 
ceiving and allowing the original petition, and a like sum for 
each day’s attendance on the business of insolvent estates, the 

VOL.VI.—NO. XI. 16 
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latter fee to be apportioned upon the different cases, if more 
than one, acted upon during the same day. s. 16. 

It is proposed that the clerk appointed upon each insolvent 
estate, shall be allowed two dollars a day, besides an allowance 
for extra services. s. 16. 

The messenger’s fees, for taking possession of the debtor’s 
property, and other services, are proposed to be left to the dis- 
cretion of the judge, reference being had to the fees allowed by 
law to sheriffs for similar services. s. 16. 

The proposed fees of witnesses are the same as for attend- 
ance in the common pleas. s. 16. 

Jurisdiction of the Supreme Court. It is proposed that the 
Supreme Court shall have a superintendance and jurisdiction as 
a court of chancery, of all cases arising under this act. s. 18. 

There are various reasons for this provision, but one is of 
itself conclusive, namely, that some one tribunal should have a 
general jurisdiction, that the proceedings should be uniform 
throughout the state. The Supreme Court seems to be the 
suitable tribunal for this purpose. 

Partners. In case of the insolvency of partners, the partner- 
ship and separate property are to be first appropriated respect- 
ively to the partnership and separate debts, and the surplus, if 
any, in respect to either, is to be applied towards making up the 
deficiency in the other. s. 21. 

Such is the outline of the proposed act, which is accompanied 
by forms proposed by the commissioners, to show, and also to 
facilitate, its practical operation, though it is not proposed that 
these forms shall be adopted as a part of the law. These forms 
are a very useful part of the report, as they enable persons not 
of the profession, to understand the operation of the law. The 
subject is presented so clearly, and the reasons both for the law 
in general, and the specific provisions, appear so forcibly and 
perspicuously in the report itself, that it cannot, we think, fail to 
settle the opinion of every person who reads it; and if the result 
shall be the adoption of the law proposed, it will prove to be one 
of the most important and salutary enactments ever made by the 
legislature of the state. 

The report does not propose the erection of any new tribunal, 
but adopts an existing one, the constitution and functions of 
which are especially adapted to the duties proposed. ‘This is a 
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very judicious feature in the report, and takes away the ground 
of one objection, which would probably otherwise have been 
made. Inthe details of the bill, only one new and unusual pro- 
ceeding is proposed, namely, the dissolving of an attachment on 
mesne process, by giving security for the satisfaction of the judg- 
ment ; and this is nothing more than is ordinarily done, substan- 
tially, in practice, by what is called receipting for the goods 
attached, that is, when the sheriff has attached goods on mesne 
process, the debtor proposes to put them into the hands of some 
one to keep, that they may be forthcoming to satisfy the judg- 
ment. ‘The sheriff, in this case, generally consults the creditor, 
and on obtaining his consent to accept the proposed receipter, 
all further expense for keeping the goods is saved, and only the 
personal responsibility of the receipter is looked to. ‘The giving 
bonds, proposed in this act, is only a substitute for that proceed- 
ing, and it is a provision which ought to be made by law, though 
no insolvent act should be passed, since the keeping of goods by 
the sheriffs is attended with great expense, and often with very 
material damage to the defendant, for which he can now obtain 
no redress, unless it be in case of a malicious suit. If attach- 
ments on mesne process are allowed, therefore, the law ought to 
provide for a dissolution of the attachment on the substitution of 
sureties. 

The only objection that occurs to us, as likely to be made to 
the proposed act, is to its length. But this will not, we think, 
be made by any except those who will not take the trouble to 
read it, and the expositions with which it is accompanied in the 
report. We are not able to find in the act any repetition, or any 
instance of obscurity, nor any useless provision. The language 
is remarkably simple, concise, and clear. It consists of about 
one fifth part as many sections as the recent British statute on 
the same subject. It appears to us, therefore, that any objection 
to the length will be a tacit confession, on the part of the person 
making it, that he has not given much attention to the subject. 

If we were to give any credit to some suggestions made at the 
late sessions of the legislature in Massachusetts, some opposition 
to the adoption of this law, might be anticipated from the pro- 
fession, on the ground that it might, perhaps, diminish the’ fees, 
and bills of costs, which are now attendant upon failures, and the 
contest and scramble among creditors for the debtor’s property, 
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either in contravention of voluntary assignments, or where no 
assignment is made. But no one, conversant with the general 
character of the profession, will give the least credit to the im- 
putation against its members, that they will postpone the interest 
of the community at large, to any supposed interest of their own. 
Mr. Crabb, in his history of the law, speaks of the ‘ high princi- 
ples of honor which have ever formed the characteristics of the 
profession,’ in England, and the eulogy is no less just and appli- 
cable in the United States; and its members are so entirely 
conscious of the spirit of honor and principles of integrity prev- 
alent in the body, that they do not consider any loose accusations 
to the contrary as worthy of notice. Indeed, trustworthiness, 
and a strict regard to obligation, are among the ordinary and 
essential qualifications for the practice of the law, the possession 
of which confers no distinction, but the want of which, in this 
profession more than any other, is disreputable, amounting to 
an absolute and noted disgrace. The strong prejudice and bias 
of the profession are undoubtedly in favor of adhering to estab- 
lished forms and usages, for authority and precedent are the 
great guides in practice. This accounts for the opposition of 
lawyers to any law which may disturb the accustomed routine, 
and savor of innovation, and it is to this principle that any oppo- 
sition, which may be made to the proposed law from this quarter, 
ought to be attributed, if in fact there shall be any such, which 
we very much doubt, 











DIGEST OF RECENT DECISIONS. 





Cases in 
ASHMEAD’S REPORTS. Vol. [. In the Courts of Common Pleas, 
Quarter Sessions, Oyer and Terminer, and Orphans’ Court of the first 
Judicial District of Pennsylvania: from June 1808, to December 1830. 
NEW HAMPSHIRE REPORTS. Vol. IV. P. 2. In the Superior 


Court of Judicature of New Hampshire, from November 1827 to May 
1829. ; 


DAY’S CONNECTICUT REPORTS. Vol. VII. P.2. Inthe Supreme 
Court of Errors, from July 1828 to July 1829. 


ABATEMENT. 

1. In general writs, where the special matter is not set forth, if 
the plaintiff is nonsuited before he counts, and a second writ 
has been sued pending the first, yet the former cannot be 
pleaded in abatement, because it does not appear to the court 
to be for the same thing, but it is otherwise where the writs are 
special. M‘Carney v. M‘Camp, 1 Ashmead, 4. 

. Where a plea in abatement is not in time, it may be treated as 
a nullity. Jb. 

3. If the defendant plead in abatement in time, the plea must be 
replied to and disposed of, before any judgment can be signed 
for want of an affidavit of defence. 1b. 

4. Pleas in abatement are always regarded with jealousy, and the 
general rule is, that a plea in abatement cannot be pleaded after 
a general imparlance, but may after a special one. Jb. 

. When the goods or estate of a defendant are attached, it is a 
good cause to abate the writ, that no summons has been left 
with the defendant for his appearance at the time and place, 
when and where the writ was returnable. Nelson v. Swett, 
4 N. H. Cas. 256. 

6. In an action of assumpsit against a secret partner, it is a good 

plea in abatement that there are other secret partners not named 
in the writ. Ela v. Rand, 4 N. H. Cas. 307. 
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7. A writ does not abate by the death of either party, between the 
time when the writ is served, and the time of entering the 
action, provided the cause of action by law survives. Clindenin 
v. Allen, 4 N. H. Cas. 385. 

ACTION. 

1. Where a defendant, on an execution issued against him by a 
justice of the peace, paid the amount, when he might have had 
redress by certiorari, it was held, that no action lay to recover 
it back. Walton v. Robb, 1 Ashmead, 43. 

2. Where a levy had been made on goods, which were afterwards 
distrained by the landlord for rent in arrear, held by the court, 
that no action could be maintained against the landlord by the 
plaintiff, at whose suit the levy was made. T'aylor v. Mander- 
son, 1 Ashmead, 130. 

3. But, the constable making the levy, could undoubtedly main- 
tain trover or trespass against any third person who wrongfully 
divested him of the fruits of his levy. J. 

4. When the legislature authorizes an act, the necessary conse- 
quence of which is damage to the property of another, and at 
the same time prescribes the particular mode in which the 
damage shall be ascertained and compensated, he who does the 
act cannot be liable as a wrong-doer. Woodsv. N. M. Company, 
4 N. H. Cas. 527. 

See Hicuway, 2. 

ACTION ON THE CASE. See Carrisr, 2. 

ADMINISTRATOR. 

1. Nothing short of a divorce, or conviction of a crime, (of which 
quere?) will deprive a husband of his right of administration 
over his- wife’s estate. Therefore, proof of desertion, ill treat- 
ment, and the like, and even an agreement of separation, are 
not suflicient to divest this right. Case ef Jacob Altemus, | 
Ashmead, 49. 

2. An administrator, taken upon an attachment, issued to compel 
payment of a debt due to a creditor, is entitled to relief under 
the insolvent laws. Maag’s Case, 1 Ashmead, 97. 

3. Where sums have been received by administrators, after the 
expiration of a year, interest is not chargeable from the days 
they were received, but the court will allow six months from 
those times respectively, before the charge of interest is to 
commence. Merrick’s Estate, 1 Ashmead, 305. 

4. A purchase, by an administrator, of the real estate of the intes- 
tate, although at a public sale by order of the Orphans’ Court, 
and for a fair price, is void; and it is not necessary that excep- 
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tions should be made to the validity of the sale previous to the 
confirmation thereof by the Orphans’ Court. Wadllington’s 
Estate, 1 Ashmead, 307. 


. If the administrator has purchased at a price below the value 


of the estate, and sold to a third person without notice, the 
court will order him to pay to the estate the difference between 
the price paid by him and its estimated value. Tb. 


. Where administrators settled an account of the personal estate 


of the intestate, upon which they were allowed a commission of 
seven and a half per cent., and afterwards they settled a second 
account which consisted entirely of the balance of the former 
account, and the proceeds of real estate, the court allowed the 
administrators three per cent. in the second account, but directed 
that no commissions should be charged on the balance brought 
down from the first account. Miller’s Estate, 1 Ashmead, 323. 


. Where an estate is insolvent, the administrators are entitled to 


a moderate allowance for money expended in obtaining mourn- 
ing for the widow and children of the decedent. Wood's Estate, 
1 Ashmead, 314. 


. Where, upon the death of an intestate, his stock in trade was 


appraised at a certain value, and the administrators delayed the 
sale and carried on his business for eleven months, apparently 
for their own benefit; the court Aeld, that it was competent for 
the creditors to consider it as an election by the administrators 
to take the property at the appraised value, and that they were 
properly chargeable with the difference between the appraise- 
ment and the proceeds of the sale. JO. 


. But the mere circumstance of delaying the sale of household 


furniture will not render administrators chargeable with the 
difference between the sale and the appraisement; and an 
election to take such property ought not to be inferred from the 
fact of leaving it a reasonable time with the widow and family. 


1b. 


See Executor. 


AFFIDAVIT. 


1. 


The affidavit made by a defendant in order to obtain a post- 
ponement of his trial, is not necessarily to be taken as true, but 
it is necessary that the court should be satisfied. Commonwealth 
v. Gross, 1 Ashmead, 281. 


2. The affidavit of a plaintiff is sufficient to put the defendant to 


determine whether he will deny upon oath, that books and 
papers referred to are in his custody and power. If he does, 
the plaintiff must produce evidence, before he can have the rule 
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that is prayed for ; if he does not, the plaintiff’s own oath, when 
sufficiently full and explicit, is conclusive. Ib. 


AGREEMENT. 


1, 


re) 


or 


An agreement to pay the costs of a justice on a compromise, 
means only the legal costs. Wallace v. Coates, 1 Ashmead, 
110. 

When an ilfegal contract is made between parties who are in 
pari delicto, the contract is void, and neither party can maintain 
any action which requires for its support the aid of such illegal 
contract. Where A. & W. employed R. to sell for them on 
commission tickets in a lottery not authorized by law, under 
an agreement that R. should be considered as the purchaser of 
all the tickets he did not sell or return by a particular day, it 
was held, that although the purchase of the tickets by R. was 
not illegal, yet as the agreement with respect to the purchase 
was only a part of an entire contract, which was illegal, the whole 
was void. Roby v. West, 4 N. H. Cas. 285. 

A bond executed by a collector of town taxes to the selectmen, 
for the faithful performance of his duty, will not be regarded as 
a voluntary agreement, but as founded on a sufficient consider- 
ation, not illegal or opposed to sound policy. Montville, v. 
Haughton, 7 Con. 543. 

Where the plaintiff in an action against B., on his guaranty of 
A.’s note, averred in the declaration, that in consideration the 
plaintiff would delay the collection of said note, and not exact 
payment thereof for four years thereafter, and of the plaintiff's 
promise of forbearance to collect the same for that time, the 
defendant promised, &c. it was held that this was a sufficient 
allegation of consideration for the defendant’s engagement. 
Breed v. Hillhouse, 7 Con. 523. 

An agreement within the statute of frauds and perjuries, carried 
into execution on one part, by acts performed with a view to the 
agreement claimed, is thereby taken out of the statute, and may 
be proved by parolevidence. Crocker v. Higgins, 7 Con. 342. 
Therefore where A. conveyed land to B., for less than half its 
value, on condition that B. should give a lease of such land to 
C. for life, and deposited the deed with an agent accompanied 
by a written memorandum directing it to be delivered to B., on 
payment of the purchase money; B. paid the purchase money 
and received the deed, and then refused to give a lease to C.; on 
a bill in chancery brought by C. against B. to obtain such lease, 
it was held that the agreement being executed in part, was taken 
out of the statute of frauds and perjuries, and might be proved 











1831. ] Digest of Recent Decisions. 133 


by parol evidence ; and that C. was entitled to the remedy 
sought. Jb. 

7. A person for whose benefit an agreement is made, though not 
a party to such agreement, may maintain a suit in chancery for 
its specific performance. Crocker v. Higgins, 7 Con. 342. 

8. On a bill in chancery for the specific performance of an agree- 
ment, fraud in the defendant cannot be shown as the ground of 
a decree, unless it be substantially averred in the bill. 0. 

See Assumpsir, 1,2; Arrorney, 1, 2. 

APPEAL. 

1. Where a suit was instituted before a justice, and the parties 
appeared and chose referees, and agreed that their award should 
be final and conclusive, which agreement was, at the request of 
the parties, and in their presence, entered by the justice on his 
docket, the court held the agreement to be binding, and dis- 
missed an appeal entered by the plaintiff. Bocleau v. Phillips, 
1 Ashmead, 92. 

2. When the Common Pleas is in possession of a case in the shape 
of an appeal, although defectively entered, the functions of the 
justice terminate. Robinson v. Shrouds, 1 Ashmead, 168. 

3. The course for a party to take, who believes his opponent has 
entered an irregular appeal, is promptly to move the court to 
strike it off. Jb. 

. A party cannot be deprived of his right of appeal by the wilful 
or accidental omission of a justice of the peace, after he is ready 
and willing to comply with all the legal pre-requisites to an 
appeal. Louderback vy. Boyd, 1 Ashmead, 380. 

5. In such a case the party has his remedy by action against the 

defaulting magistrate; but the court, under the circumstances, 

would permit the appeal to be filed nunc pro tunc. 1b. 

When an appeal from a decree of a judge of probate is granted 

by this court, upon a petition for that purpose, under the statute 

of July 2, 1822, nothing is open to objection in the proceedings 
of the court below, upon the hearing here, except the grievan- 
ces alleged in the petition, as the reasons of the appeal. Bean 

v. Burleigh, 4 N. H. Cas. 550. 

APPRENTICE. 

1. In Pennsylvania a parent cannot make his child a servant, but 
children may be bound apprentices to some useful trade, art or 
mystery. Commonwealth v. Baird, 1 Ashmead, 267. ; 

2. A master has a right to use moderate correction in the case of 
an offending apprentice. Jb. 

3. The father of an infant cannot bind him as an apprentice, 
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without his consent; and it is necessary that the infant should 
become a party to, and execute the indenture. Commonwealth 
v. Moore, 1 Ashmead, 123. 


. A mother may bind the children of an habitual drunkard, 


found so by inquest, and confirmed by the verdict of a jury, to 
an useful trade or occupation. Commonwealth v. Coxe, 1 Ash- 
mead, 71. 


. An indenture of apprenticeship is not necessarily invalid be- 


cause the father of the apprentice is in full life, and the binding 
made without his consent. Jb. 

It is not necessary that the person who consents as nert friend 
to the minor, should have received an appointment as such from 
legal authority. Commonwealth v. Roach, 1 Ashmead, 27. 


. An indenture executed by a minor, with the consent of his 


sister as next friend, is valid. J6. 


. No arrangement nor contract between a master and his appren- 


tice, altering the persons to whom an apprentice is bound, can 
be valid, unless ratified by the consent of the parent or other 
person standing in loco parentis, in writing. Commonwealth v. 
Leeds, 1 Ashmead, 405. 


. So, where an apprentice was bound to two co-partners or the 


survivor of them, and it was provided by the indenture, that, in 
case of a dissolution, he was to have the right to elect or choose 
which of the said co-partners he would serve, and afterwards 
the partnership was dissolved, and one of the partners assigned 
to the other all his right, title, and interest in the said indenture, 
the court held, that to make the election of the apprentice valid 
and binding, it must be done with the consent of the parent or 
guardian, and that the dissolution of the partnership abrogated 
the indenture, the parent not consenting to the election. Jb. 


ARBITRATION. 


1. 


() 


An action cannot be discontinued after the jurisdiction of the 
arbitrators has attached; and their jurisdiction is considered as 
attaching from the moment of their appointment. Horn v. 
Roberts, 1 Ashmead, 45. 


. And where, previous to the meeting of arbitrators, the plaintiff 


entered a discontinuance on the docket, and then attended the 
meeting of the arbitrators, and after they were sworn offered to 
discontinue, it was held, that the discontinuance could not 
divest the jurisdiction of the arbitrators. Jb. 


. And it seems, that if a plaintiff were to discontinue in the 


presence of the arbitrators, before they were sworn, and the 
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arbitrators were, nevertheless, to proceed and find for the 
defendant, the court could not interfere. Jb. 


. If, under an unqualified submission, referees take upon them- 


selves the whole responsibility, and decide a question of law, 
otherwise than the court would have done; or, if in such a case, 
knowing what the law is, they choose to disregard it, and decide 
according to what they consider the equity and good conscience 
of the case, the parties are bound by the decision. reen- 
ough v. Rolfe, 4 N. H. Cas. 357. 

So if a distinct question of law is referred, under circum- 
stances that show an intention in the parties that the law 
of the referees shall be the law of the case, the parties will be 
bound by the decision, however erroneous. Jb. 

An erroneous judgment of the referees, when their judgment 
has been fairly exercised, is not alone, a sufficient ground to set 
aside an award. Ib. 


. But when referees, intending to decide according to law, mis- 


take the law, this is a good objection to the award. Jb. 

It will be presumed, that referees intend to decide according to 
law, where it was agreed by the parties that they should decide 
according to the law and justice of the case. Jb. 


See Appeat. 
ASSIGNEE. 


1. 


Under the act of 24th March, 1818, ‘to compel assignees to 
settle their aceounts,’ the Court of Common Pleas has power to 
make an order requiring the assignees, in a voluntary assign- 
ment for the benefit of creditors, to produce, and to submit to 
the inspection of a creditor, any books, papers, or documents, 
which are in their possession, and which came to them from 
the assignees. Ingraham v. Core, 1 Ashmead, 38. 


2. Where a petitioner is discharged under the insolvent laws, the 


court has not the power to compel him to produce his books and 
papers to his assignees. Hodge's Case, 1 Ashmead, 63. 


. Where an assignment is made for the benefit of creditors, the 


preference of the landlord arises from his right to distrain the 
goods assigned, and where that right does not exist, the rent 
being due and in arrear, or where, if the right to distrain does 
exist, he omits to exercise it, and suffers a bona fide sale and 
removal by the assignees, he stands in the same position with 
respect to the proceeds of the sale as any other creditors.» Mor- 
ris v. Parker, 1 Ashmead, 187. 


. While the goods of the assignor remain on the premises they 


are liable for rent in arrear, but when no rent is in arrear, or if 
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5. 


the goods are bona fide sold and removed from the demised pre- 
mises, the landlord has no specific lien for his rent on such 
goods, or preferred claim on the avails of them im the hands of 
the assignee. J. 

But the assignees are bound to pay rent to the landlord for the 
period during which they occupy the premises for the purpose 
of discharging the duties of the trust. Jb. 


ASSIGNMENT. 


1. 


The assignment of a debt, due by a third person, is a good 
equitable transfer of such debt as against a subsequent attaching 
creditor, notwithstanding no notice of such assignment is given 
to the debtor until after the attachment. Stevens v. Stevens, | 
Ashmead, 190. 


. Where an assignor assigned all his property in trust for the 


sole use and benefit of his wife and children, but directed all 
the debts contracted by him subsequent to the first day of 
January, 1822, and not paid, to be paid out of the proceeds, 
held, by the court, that the trust created for the benefit of his 
wife and children was fraudulent and void as to all creditors 
excluded from the benefit of the assignment, and that the 
direction to pay all the debts of the assignor contracted since 
1822, was a precise and unequivocal preference to that class of 
creditors, which gave them the first claim on the fund assigned. 
Bradway’s Estate, 1 Ashmead, 212. 


. The balance of funds remaining in the hands of the assignee, 


after paying the class of creditors preferred in the assignment, 
and which, by its terms, would have been payable to the ‘ wife 
and children’ of the assignor, was ordered by the court to be 
paid to his administratrix, to be by her appropriated and distri- 
buted according to law. Jb. 


. Though a promissory note, not payable toorder, is not assigna- 


ble so as to vest the legal interest in another person, yet the 
assignment of such note transfers the equitable title, which will 
be recognised both in a court of equity and in a court of law, 
and fully protected. Lyon v. Summers, 7. Con. 399. 


ASSUMPSIT. 


1. 


Where several individuals put their names to a subscription 
paper, and promise to contribute each a certain sum to an 
object which all are desirous to accomplish, the promise of each 
may be considered as made in consideration of the promises of 
the rest; and if one refuse to pay, the others, having accom- 
plished the object, may recover of the one who refuses to pay 


the sum by him subscribed. George v. Harris, 4 N. H. Cas. 
533 
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2. And parol evidence is inadmissible to vary the terms of such a 
promise. Jb. 

ATTORNEY. 

1. The performance of a contract made by an attorney in court, 
in relation to an action, may be enforced by attachment. 
Fernald vy. Ladd, 4 N. H. Cas. 370. 

2. But, except in cases where the contract has been reduced to 
writing, and put on file, or entered by the clerk upon the docket, 
the court will not interfere in this mode, but leave the aggriev- 
ed party to his remedy by action. Jb. 

AWARD. 

When an award is within the submission, a court of chancery will 
not set it aside, except for partiality and corruption in the arbi- 
trators, mistakes on their own principles, or fraud and misbe- 
havior in the parties. Brown v. Green, 7 Con. 536. 

BARON AND FEME. 

1. Nothing short of a marriage de jure, can render a man respon- 
sible for torts committed by his wife before marriage, and a man 
with whom a married woman contracts matrimony, living 
her first and Jawful husband, cannot be made responsible for tort 
committed or contract entered into by her, previous to her co- 
habitation with him. Overholt v. Ellswell, 1 Ashmead, 200. 

2. But, if such an action could be maintained, it should be brought 
jointly against the alleged husband and wife, and an action of 
trover brought against the husband alone, for a conversion by 
his wife before marriage, cannot be sustained. Jb. 

3. On the 11th April, 1816, M. TH. and E. H. granted to J. D. a 
messuage and lot of ground in the District of Spring Garden, 
and on the same day, the said J. D., made his bond to the said 
M. H. and E. H., conditioned for the payment of five hundred 
and fifty dollars in one year, being the consideration money for 
the premises, together with a mortgage on the said premises, to 
secure the payment of the same to the said M. and H. as joint 
obligees and mortgagees. On the 4th October, 1818, J. M. 
married E. H. one of the obligees in the said bond. On the 
22d March, 1819, the mortgaged premises were sold by the 
sheriff, and the same purchased by J. M. for seven hundred 
dollars. On the 21st October, J. M. obtained his deed from the 
sheriff and signed a receipt for the same on the sheriff’s docket, 
and an agreement to take the premises subject to all prior 
incumbrances, and on the same day gave the sheriff a receipt 
for nine hundred and fifty-two dollars and seventeen cents, to 
pay the prior incumbrances, but actually paid only the amount 
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of the judgment and costs under which the sale took place, the 
receipts being mere forms of office, in order to the correct 
balancing of the sheriff’s books. On the 10th August, 1819, 
J. M. died, intestate and insolvent. Held, by the court, that 
the money secured by the mortgage to E. H. was not reduced 
into possession in the lifetime of the intestate, and that the wife 
was entitled to retain it in preference to the creditors of the 
intestate. Miller’s Estate, 1 Ashmead, 323. 

4. The courts of Pennsylvania have no power to compel the hus- 
band’s assignees or creditors, who seek the aid of the court to 
obtain the funds of a wife, to make any provision for her or her 
children. 10. 

BASTARD. See Evivence, 8, 9, 10. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. Where the payee of a promissory note, after it became due, 
accepted the guaranty of a third person, for a certain period, 
and actually forbore suit during that period: it was held, that 
these facts afforded prima facie evidence of an agreement by 
the plaintiff to forbear suit. Breed v. Hillhouse, 7 Con. 523. 

2. If, after the dishonor of a note, the endorser promise to pay it, 
such promise is presumptive evidence of the due demand and 
notice. Ib. 

4. And this rule is applicable to the case of a third person, who 
has guarantied the payment of the note. Jb. 

4. Where a third person guarantied the payment of a note, by an 
endorsement, in these words—‘ I hereby guaranty the payment 
of this note, within four years from this date ;” it was held, that 
this was an absolute engagement on the part of the guarantor, 
that the note should be paid within the time specified, by the 
maker or by himself; and that demand and notice were not 
necessary. Ib. 

See Promissory Nore; Evipence. 

CARRIER. 

1. A carrier is answerable for all losses happening otherwise than 
by inevitable accident. Moses v. Norris,4 N. H. Cas. 304. 

2. But trover will not lie against a carrier for goods which have 
been lost, the proper remedy being an action on the contract, and 
not trover. Ib. 

See Fretenr, 1, 2. 

CERTIORARI. 

1. In examining formal exceptions to the proceedings of justices, 
every fair presumption is to be made in their favor. Cornish v. 
Young, 1 Ashmead, 153. 
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2. The Common Pleas cannot, on certiorari, reverse a judgment 


rendered more than twenty days previous to the suing out of 
the writ, even if it does not appear from the record that the 
summons was served; the judgment being rendered without 
hearing and by default. Dailey v. Bartholomew, 1 Ashmead, 
135. 

3. On a certiorari to a justice, objections, generally speaking, are 
confined to the record, and cannot be supported or contradicted 
by depositions or oral evidence. Curran v. Atkinson, 1 Ash- 
mead, 51. 

4, Objections to the proceedings of the justice, which appear on 
the record, will not be noticed by the court, unless they are 
included in the exceptions filed. Jb. 

5. In a refusal by a justice to permit a continuance on account of 
the absence of witnesses, there may be circumstances so gross 
as to amount to partiality ; but all such applications are referrible 
to the sound discretion of the magistrate. Knight v. Parry, 1 
Ashmead, 221. 

6. When from the whole facts in a cause, a fair presumption 
arises, that the justice bona fide refused to grant the continuance 
prayed for, because he believed the party was guilty of laches, 
or because he believed it merely colorable, and for the purpose 
of vexatious delay, the court will not be astute to impute bad 
motives to him. Jb. 

CHANCERY. 

1. In chancery, all persons’ legally or beneficially interested in the 
subject of a suit, must be made parties; but those who are not 
thus interested, need not be made parties. Crocker v. Higgins, 
7 Con. 342. 

2. Such interest must be a right in the subject of controversy, 
which may be affected by a decree in the suit, and not mere 
desires in relation to such subject. Ib. 

3. A person for whose benefit an agreement is made, though not 
a party to such agreement, may maintain a suit in chancery for 
its specific performance. Jb. 

4. Where it appeared from a bill in chancery, that a party defend- 
ant had had an interest in the subject matter; and it did not 
appear clearly, that he had parted with all that interest; an 
exception to his being made a party, taken under a general 
demurrer to the bill, was held not to be sustainable. Crane v. 
Deming, 7 Con. 387. 

5. But if it does not appear from the bill, that a party defendant 
has, or ever had, an interest; such want of interest may be 
taken advantage of on a general demurrer. Jb. 
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6. If a bill against husband and wife show an interest in the 
husband, but none in the wife, and both join in a general 
demurrer, it will be sustained as to her. J0. 

. To support an objection, that other persons should have been 
made plaintiffs in the bill, it is necessary that this be clearly 
shown by the bill, or the defendant must aver it. Ib. 

8. Therefore, where it appeared from a bill of foreclosure, that the 
mortgage was given to the plaintiff, acting in behalf of a turn- 
pike company, but it did not appear who composed the company, 
whether it was incorporated, or what were its powers; the non- 
joinder of such company was held not to be a ground of demur- 
rer. Ib. 

9. Where a bond was executed to the selectmen of a town and 
their successors in office, by a collector of town taxes, to secure 
such town from loss, by any unfaithfulness in the official duty 
of the obligor; it was held, that the town, being the sole party 
in interest, was the proper party plaintiff to a suit in chaneery 
for relief on such bond. Montville v. Haughton, 7 Con. 543. 

10. In asuit in chancery, the facts stated in the bill, constitute the 
only ground of relief. Skinner v. Bailey, 7 Con. 496. 

11. On a bill in chancery for the specific performance of an 
agreement, fraud in the defendant cannot be shown as the 
ground of a decree, unless it be substantially averred in the bill. 
Crocker v. Higgins, 7 Con. 342. 

12. Where the defendant in a suit in chancery put in a general 
answer to the bill, that all the facts alleged were untrue, and 
the court, instead of finding the facts specially, as the statute 
requires, found generally, that all the facts alleged were untrue, 
and dismissed the bill; it was held, in a subsequent suit between 
the same parties, that such decree was not a bar or estoppel, I, 
because the finding embraced the allegation of the value of the 
matter in demand, and consequently, deprived the court of juris- 
diction ; and 2, because the precise point relied upon was not 
put in issue and decided. Abbe v. Goodwin, 7 Con. 377. 

13. Where a bill in chancery stated, that the plaintiff made and ac- 
knowledged a deed of land to the defendant, with a view to 
deliver it, under an agreement with the defendant, that he would 
execute a lease thereof to the plaintiff during her life; and that 
the defendant fraudulently procured the deed without the plain- 
tiff’s knowledge, and then refused to give the lease, and fraud- 
ulently conveyed the land to a third person; and the court 
found, that the plaintiff conveyed the land to the defendant by 
the deed, but found the other facts stated in the bill to be true; 


~} 
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it was held, 1. that upon the facts found, the interposition of a 
court of chancery was unnecessary, as the plaintiff could have no 
claim upon the land itself, having voluntarily conveyed it to the 
defendant, and so far as she was entitled to damages, she had 
an adequate remedy at law ; 2. that upon the facts stated, she did 
not need the aid of a court of chancery, because, according to 
her statement, no title passed to the defendant, and of course 
he could convey none; 3. that the principal fact stated being 
found against the plaintiff, she was not entitled to a decree in 
her favor, although other facts were found, which, if found on 
a bill adapted to the case, might be a ground of relief. Skinner 
v. Bailey, 7 Con. 496.- 

14. Where S., one of two partners, executed a release deed of 
land to himself and M., the other partner, for a nominal con- 
sideration, ‘ received of S. and M., merchants in trade under the 
firm of S. & Co.,’ ‘to be held by them in such proportions as is 
agreed on between them;’ it was held, that the record of this 
deed, the singularities of which were calculated to awaken 
attention, conveyed constructive notice to an incumbrancer 
under M., that the land was partnership property. Sigourney 
v. Munn, 7 Con. 324. 

15. In chancery, a mistake in'a deed may be shown by parol 
evidence. Abbe v. Goodwin, 7 Con 377. 

16. If, in the execution of an instrument intended as a bond, the 
seal be omitted, by mistake, chancery will supply the defect. 
Montville v. Haughton, 7 Con. 543. 

17. Where collateral security is given, or property assigned, for 
the better protection or payment of a debt, chancery will make 
it effectual for that purpose, not only to the immediate party to 
the security, but to others who are entitled to the debt. Homer 
v. The Savings Bank of New Haven, 7 Con. 478. 

18. But where the Eagle Bank, shortly after its failure, assigned 
property to trustees, to secure, indemnify, and protect H. against 
any endorsements of his on the post-notes of the Eagle Bank, 
to an amount not exceeding twenty thousand dollars; and it 
appeared that at the time of the assignment, there were out- 
standing post-notes of the Eagle Bank, endorsed by H., to the 
amount of more than one hundred thousand dollars, that H. 
was indebted to the Eagle Bank in more than five hundred 
thousand dollars, and was insolvent, and that he had paid 
nothing on his endorsements of post-notes; on a bill in chan- 
cery brought by holders of such post-notes to the amount of 
sixty-nine thousand dollars, for the benefit of the property so 
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assigned, it was held, that the trust was not created for the 
payment of Eagle Bank post-notes, but tor the mere indemnity 
of H.; that H. could have ne claim to this fund but on the 
ground of paymenis actually made upon his endorsements ; 
that the plaintiffs could claim the benefits of the trust only 
through H., and claiming through him, must stand in his place, 
and be subject to the same equity to which he would be sub- 
jected, were he claiming the execution of the trust; and conse- 
quently, that the plaintiffs were not entitled to the relief sought. 
Tb. 


19. A, B, and C, being partners in a manufacturing business, A 


made his will, by which he directed his interest in this estab- 
lishment, viz. the buildings, machinery, stock, privileges and 
profits thereof, to be continued therein, for the term of four 
years after his decease ; and that, at the expiration of that term, 
this property and the profits accruing thereon, together with all 
the testator’s other estate, real and personal, should be divided 
and distributed to D and others. 8B, the executor of A, after 
A’s death, carried on the business, in the partnership name, 
for the term specified. It proved to be a losing concern. A 
large sum was due from A’s estate to the company beyond his 
share of the partnership property. A large sum was also due 
from the company to C, who had paid a part, and would be 
obliged to pay the residue, of the outstanding debts of the com- 
pany, which were considerable in amount; S. having failed and 
absconded. Previous to the expiration of the four years, the 
time limited by the court of probate for the exhibition of claims 
against the estate of A, had expired, and the executor had pro- 
ceeded in the settlement of the estate without reference to the 
partnership fund, and had caused distribution to be made 
according to the provisions of the will. On a bill in chancery, 
brought by C against the executor and devisees of A, seeking 
satisfaction of his claims out of the general assets of A, it was 
held, that the partnership creditors had no lien on the estate in 
the hands of the devisees, by reason of their right to participate, 
eventually, in the profits of the trade; and that the plaintiff’s 
remedy was not in chancery, but by a demand on the executor, 
to be pursued like other claims of a general nature against the 
testator’s estate. Pitkin v. Pitkin, 7 Con. 307. 


See Acreement, 7, 8. 


CHARGE TO THE JURY. 


i. In a charge to the jury, it is sufficient for the court to express 
its opinion upon the questions raised by the parties on the trial : 
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and it is no ground for a new trial, that the court omitted to give 

any direction upon other points, which the evidence might 

present. Alsop v. Swathel, 7 Con.'500, 

Where the question to be tried was whether certain shares in 
the Hartford Stage Company were the property of A at the time 
of his death; the plaintiff claimed, that they were bought by B, 
for A, and paid for by the income from them; the defendant 
claimed, that they were bought by B, not for A as his property, 
but with the intent of permitting him to receive the dividends 
during his life, and after his death, of conveying them to his 
family for their support ; the court charged the jury, that if they 
should find that the shares were bought for A, with the view of 
their being his property, their verdict must be for the plaintiff; 
and the jury found for the defendant; it was held, that the 
verdict, under this charge, established the fact, that the shares 
were not bought for A, as his property, but by B, for the benefit 
of A’s family; and that the charge, so far as the plaintiff was 
concerned, was unexceptionable, 

CHILD. 

The putative father of an illegitimate child, as a general prin- 
ciple, is entitled to the custody of the child as against all but the 
mother; and # the mother be dead, and the father a suitable 
person, it shall be taken from the maternal grandmother and 
delivered to him. Commonwealth v. Anderson, 1 Ashmead, 55. 

COLLECTOR OF TAXES. See Orricer. 

COMMENCEMENT OF SUIT. 

The commencement of an action is at the service of the writ; and 
of this the officer’s return alone, if uncontradicted, is suflicient 
evidence. Perkins v. Perkins, 7 Gon. 558. 

CONSIDERATION. See Acreemenrt, 3. 
CONSTITUTIONAL LAW. 

The act of May 1826, providing that no levy of an execution on 
real estate, previously made, shall be deemed void, because the 
officer embraced in his return as part of the costs of levy, other 
and greater fees than were by law allowable, is a constitutional 
and valid act. Booth v. Booth, 7 Con. 350. 

CONVEYANCE. See Way, 3, 4, 5. 

CORPORATION. 

To render the vote of an incorporated company valid as the act of 
the corporation, the meeting at which it was passed, must have 
been warned in the mode prescribed by the charter or by-laws, 
or, in the absence of any such provision, by personal notice to 
the members. Stow v. Wyse, ’7 Con. 214. 


v9 
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COURT. 

Where there exists two tribunals possessing concurrent and com- 
plete jurisdiction, the jurisdiction of that tribunal is exclusive 
which has first possession of the subject matter of controversy. 
Slyhoof v. Flitcraft, 1 Ashmead, 171. 

CREDITOR. ‘ 

A party who has a claim against his debtor, does not cease to be 
his creditor, nor is his right to oppose his discharge under the 
insolvent laws, given up, by the transfer to him, by the debtor, of 
property nominally equal to the amount of the claim, in trust to 
satisfy it, and pay the surplus to the debtor ; unless the assignee 
made an election to receive the transfer as payment of his debt. 
Oliver’s Case, 1 Ashmead, 112. 

CRIMINAL CONVERSATION. See Evivence, 28 — 32. 

DAMAGES. 

1. In trespass for the taking of goods, alleged in the declaration 
to be of a certain value, the damages to be assessed, if the 
plaintiff recover, so far as they depend on the value of the goods, 
are to be restricted to the value alleged. Treat v. Barber, 7 
Con. 274. 

2. But the circumstances which accompany and give character to 
a trespass, may always be proved, to enhance the damages 
beyond the pecuniary loss sustained by the plaintiff. Jd. 

3. Therefore, where it appeared, in an action of trespass de bonis 
asportatis, that the defendant opened the chest of the plaintiff, 
containing her wearing apparel, and made use of language in 
relation thereto, that wounded her feelings; it was held, that 
these circumstances were proper to be considered in assessing 
the damages. Ib. 

See Evipence, 30, 31, 32; Hicuway, 3; Trover, 2. 

DAMAGE FEASANT. See Distress. 

DEED. 

1. Where a deed is adjudged fraudulent from considerations of 
legal policy, or where it enures not only tothe fraudulent grantee, 
but to bona fide creditors of the grantor, it is void so far as respects 
the actual fraudulent grantee, but good as to such creditors. 
Bradway’s Estate, 1 Ashmead, 212. 

2. When a consideration of money is expressed in a deed made 
for the purpose of conveying land, no averment can be admitted 
to the contrary for the purpose of defeating the conveyance. 
Morse v. Shattuck, 4 N. H. Cas. 229. 

3. But for the purpose of assessing the damages in an action of 
covenant broken on such a deed for the breach of the covenant 
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4. 


6. 


a 


of seizin, the true consideration may be shown by parol evidence, 
although a different consideration is expressed in the deed. Ib. 
J. K., in 1808 conveyed a tract of land to C., who, before April 
25th, 1816, reconveyed it to J. K., who on that day conveyed it 
to the tenant, B. K. The deed of C. to J. K. was not recorded, 
and J. K. had absconded and gone to parts unknown. In 1818 
C. conveyed the land to the demandant. The tenant was per- 
mitted to prove by parol evidence the conveyance from C. to J. 
K. Colby v. Kenniston, 4 N. H. Cas. 262. 

He who takes a conveyance of land, knowing that another 
person has a previous conveyance by an unrecorded deed, is 
guilty of a fraud and cannot hold the land. Jb. 

And where, in such a case, the first purchaser is in the open 
visible possession of the land, this is notice to all the world, 
that he hasadeed. Jb. 


. The owner of three closes, A, B, and C, had a way by which 


he used to pass between the closes A and B, through the close 
C; he afterwards conveyed the two closes A and B, with their 
appurtenances — it was held that the way through the close C 
did not pass. Barker v. Clark, 4 N. H. Cas. 380. 


. An acknowledgment in a deed of conveyance, that the con- 


sideration money has been paid, cannot be contradicted for the 
purpose of defeating the conveyance, but for any other purpose 
it may be contradicted like any other receipt. Pritchard v. 
Brown, 4 N. H. Cas. 397. 


. Where a consideration of money is expressed in a deed of 


conveyance, the land will pass by way of bargain and sale, 


although there is only one subscribing witness to the instrument. 
Lb. 


10. M. and his wife were seized in fee of land in her right, and 


having agreed to separate and live apart, M. conveyed all his 
interest in the land to L. the father of his wife, in trust, for the 
wife ; and by indentures made at the same time between M. L. 
and the wife, M. covenanted that the wife might enjoy and 
absolutely dispose of the property she had to her separate use — 
it was held that the deed of L. and the wife, living the husband, 
was sufficient to pass a fee in the land. Crane v. Thurston, 4 


N. H. Cas. 418. 


See Proprietors or Common Lanps, 1, 2; Evivence, 23. 


DEVISE. 


1. 


Where real and personal property, was directed by will to be 
equally divided amongst three individuals, and one of them, who 
was the son-in-law of the testator, died before him, the court held, 
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that there was no right of survivorship to the others, but the 
share of the deceased legatee, sunk into the residue of the testa- 
tor’s estate undisposed of by the will. Commonwealth v. Nase, 
1 Ashmead, 242. , 

2. By a devise of the rents, profits, and income of land, the land 
itself passes. Anderson v. Greble, 1 Ashmead, 136. 

3. D. M. by his last will devised to his wife one third part of his 
real estate, and the use and improvement of the other two thirds 
till his daughters S. and M. should severally arrive at the age 
of eighteen years, in case his said wife should support, clothe, 
and educate the said daughters. He then devised the said two 
thirds to his said daughters, in equal shares, when they should 
severally arrive at the age of eighteen years. The testator died 
April 3,1809. ‘The oldest of the two daughters died in August, 
1809, aged about four years. 

It was held —that the devise of ‘ two thirds of the real estate,’ 
was sufficient to pass a fee without other words; that the 
daughters took a vested estate of inheritance at the death of 
their father, as tenants in common, by virtue of the will; and 
that the share of the deceased daughter belonged to her mother, 
as sole heir. M'Afee v. Gilmore, 4 N. H. Cas. 391. 

4. In 1823, A. made his will, by which he gave to his wife L. 
the use and improvement of one half of all the real estate he 
should die seized and possessed of, until his son J. should arrive 
at the age of twenty-one years, should she so long remain his 
widow ; and when his son J. should become twenty-one years 
of age, then his said wife should have the use and improvement 
of only one third of his real estate, so long as she should remain 
his widow ; she to support his two children P. and J. until they 
should respectively arrive to the age of twenty-one years. By 
the same will, the testator gave to his son J. and his heirs and 
assigns forever, when he should arrive at the age of twenty-one 
years, the lands so given to his wife, subject to the ipeum- 
brance of her dower. He then gave all the residue of his estate 
real and personal, to his son C., under the incumbrance of the 
aforesaid provision of his wife. The testator died soon after- 
wards, leaving three sons and four daughters, of whom P. and J. 
were minors. L. the widow, intermarried with M., in February, 
1827. J. died in September, 1827, at thirteen years of age. 
P. is still living anda minor. In an actionof ejectment brought 
by C. against M., to recover the estate so given to L., it was 
held, that the limitation of such estate was not void as being a 
restraint upon marriage; the rule declaring such limitations 
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void on this ground, not being applicable to real estate or to a 
widow ; and consequently, that L., by her imtermarriage with 
M., forfeited her right in such estate ; and C. either as residuary 
devisee, or as heir at law of J. in common with his brother and 
sisters, was entitled to recover the whole against one having no 
right. Phillips v. Medbury, 7 Con. 568. 

DISTRESS. 

A owned a close adjoining a highway, and-B owned another close 
adjoining the same highway, and opposite the close of A, A’s 
cattle strayed from his said close, through defects in his fence, 
into the highway, and thence into the close of B, through defect 
of B’s fence — it was held that B might lawfully take the cattle 
as a distress for the damage they had done. Mills v. Stark, 4 
N. H. Cas. 512. 

DIVORCE. 

On an application for a divorce, the libellant can only have such 
a decree as is prayed for in the libel. Clayton v. Clayton, 1 
Ashmead, 52. 

DOWER. See Evipence, 18. 

ENTRY, Writs of. See Evinence, 16. 

ESTATE INSOLVENT. 

When a defendant dies, and it is decreed by the judge of probate, 
that his estate shall be administered in the insolvent course, the 
suit is to be discontinued. Clindenin v. Allen, 4 N. H. Cas. 
385. 

ESTOPPEL. 

When a defendant enrols the summons left with him in the 
service of a writ, and it appears by that, he was cited to appear 
at a different time and place from those where the writ was 
returnable, he is not estopped by the sheriff’s return to allege 
what thus appears upon the record. Nelson v. Swett, 4 N. H. 
Cas. 256. 

EVIDENCE. 

1. Conviction of a larceny without an attainder, does not destroy 
the competency of a witness. Skinner v. Perot, 1 Ashmead, 57. 

2. In order to render a witness incompetent from interest, he must 
have a legal, certain, and immediate interest in the result of the 
cause, or in the record, as an instrument of evidence. Carman 
v. Foster, 1 Ashmead, 133. 

3. Where a witness supposes himself under an honorary obligation, 
though not under a legal engagement to indemnify the party for 
whom he is called, he is still a competent witness. Jb. 

4. A witness is competent to prove, that he made personally 
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and directly, and for his own exclusive benefit, a contract, for 
the breach of which another, having no connexion with it, is 
sued. Jb, 

. where a witness to an assignment became incompetent to give 
evidence in consequence of his becoming special bail for the 
defendant in the action, the court permitted his hand-writing to 
be proved. Bell v. Cowgell, 1 Ashmead, 7. 

G. The return of a constable under the act of 2d April, 1821, 
‘laying a duty on the retailers of foreign merchandise,’ is not 
evidence that the persons named therein are retailers. Com- 
monwealth v. Hart, 1 Ashmead, 77. 

7. The confession of the defendant, in a prosecution for bigamy, 
is adequate evidence of marriage. Commonwealth v. Murtagh, 
1 Ashmead, 272. 

8. On an indictment for fornication and bastardy, the prosecutrix, 
a married woman, is a competent witness to prove the criminal 
connexion, both from authority and the necessity of the case. 
Commonwealth v. Wentz, 1 Ashmead, 269. 

9. Where husband and wife live separate and apart, it may be 
shown, either from facts or circumstances, that the husband had 
not access to the wife. Jb. 

10. Where such facts and circumstances are proved, as will in- 
duce a rational and well founded belief that the husband could 
not have had access, they are sufficient. Jb. 

11. A prosecutor for the penalties imposed by the act of 22d 
April, 1794, entitled ‘ An act for the prevention of vice and im- 
morality,’ &c. is not a competent witness, and cannot become 
such by an assignment of the interest he may have in the pen- 
alties. Commonwealth v. Hargesheimer, 1 Ashmead, 413. 

12. The declarations of deceased persons, as to the boundaries of 
lands, are not admissible when it appears that they had, from 
their situation, an interest to make the declarations. Shepherd 
v. Thompson, 4 N. H. Cas. 213. 

13. When depositions are taken abroad in another state, it must 
be shown to the court that the person by whom the depositions 
were taken, was a person duly qualified, before the same can 
be admitted as evidence. Jb. 

14. Where the evidence of a party went to the jury in depositions 
intermixed with testimony which was incompetent, and which 
the court had ordered to be erased, but which was not erased, 
this was held to be a legal cause for a new trial. Jb. 

15. A notice to the adverse party of the taking of depositions 
under a dedimus ought to state not only the day, but the hour, 
when they will be taken. JO. 


on 
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16. In a writ of entry the tenant pleaded non-tenure, to which the 
demandant replied an entry claiming a freehold upon which issue 
was joined. The demandant showed that he went to the land 
and requested the tenant who resided on the land in the family 
of J. R., to surrender the possession, to which she replied that 
she had no possession to surrender, but she remained upon the 
land ; it was held that this evidence was sufficient to maintain 
the issue on the part of the demandant. Walker v. Wilson, 4 
N. H. Cas. 217. 

17. A delivered to B, in payment of a debt, a promissory note 
made by C. Afterwards A paid to B the amount of the note, 
and took and passed it to D. In an action on the note by D 
against C, it was held that the declarations of A that the note 
was an accommodation note, were not evidence for the defend- 
ant. Ross v. Knight, 4 N. H. Cas. 236. 

18. Where a right of dower accrued to a widow in 1797, but she 
neglected to make any claim of dower until the year 1826, such 
neglect was held to be competent evidence to be submitted to a 
jury as proof of a release of the right although she married 
again in 1798, and remained a feme covert during the residue 
of the time, and had resided out of the state during the whole 
time. Barnard vy. Edwards, 4 N. H. Cas. 321. 

19. A deed thirty years old, is an ancient deed, and may be read 
in evidence without proof of its execution, provided possession 
of the land has constantly attended it. Waldron v. Tuttle, 4 
N. H. Cas. 371. 

20. Hearsay evidence is admissible to prove a pedigree — but this 
exception to a general rule is confined to what deceased rela- 
tions, who had no interest to misrepresent, have been heard to 
say. Jb. 

21. A claimed a right of way, founded on an uninterrupted use of 
the same for more than twenty years, through the close of B-- 
it was held to be competent evidence to rebut the presumption 
of a grant from the use, that B had within the twenty years 
ploughed up the way, declaring that A had no right, although 
A was not present when the declaration was made. Barker v. 
Clark, 4 N. H. Cas. 380. 

22. A resulting trust may be shown by parol evidence. Pritchard 
v. Brown, 4 N. H. Cas. 397. 

23. When the consideration money is expressed in a deed of 
conveyance to be paid by the grantee, evidence that the money 
belonged to a third person does not go to contradict the deed. 1b. 


VOL.VI.—NO. XI. 19 
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24. Any person who buys land, while there is a cestui que trust 
in possession, will be presumed to have had notice of the trust. 
Tb. 

25. In debt by a town upon a bond with condition to save the 
town harmless from the support of an illegitimate child, the 
breach of the condition was, that the town had expended twenty 
dollars for the support of the child, upon which issue was joined ; 
evidence that the child had been supported several weeks at the 
expense of the town, was held sufficient to maintain this issue 
on the part of the town, although no money had been actually 
paid by the town for the support. Lyman v. Lull, 4 N. H. Cas. 
495. 

26. A plea, in such a case, that adequate provision had been made 
for the support of the child, of which the town had notice, without 
an averment that the child was in the custody of the town, and 
that the town refused to let the defendant support it, is no answer 
to the action. Jb. 

27. In replevin for a horse by D. B. against W., the defendant 
pleaded in bar that the horse was the property of one 'T’. and 
not of the plaintiff, and issue was joined on the plaintiff’s pro- 
perty—it was held, that evidence offered by the defendant upon 
this issue that the horse was the property of one D. B. jun. was 
improperly rejected, because, although the defendant made no 
claim to the horse under D. B. jun., still the evidence might have 
a tendency to disprove the plaintiff’s property in the horse. 
Brown v. Webster, 4 N. H. Cas. 500. 

28. An offer of a sum of money by a party, by way of compromise 
of an existing controversy, is not to be used as evidence against 
him. Sanborn v. Neilson, 4 N. H. Cas. 501. 

29. But an admission of a particular fact, made during a treaty 
for a compromise, may be given in evidence as a confession. 
Tb. 

30. In an action for criminal conversation with the plaintiff’s 
wife, evidence that the character of the wife for chastity was 
bad before she was married to him, that the plaintiff had lived 
with her after he had notice of her improper intercourse with 
the defendant, that he had connived at her intimacy with other 
men, or that the plaintiff had been improperly intimate with other 
women, is no answer to the action, but goes only in mitigation 
of the damages. Jb. 

31. But if a husband suffers his wife to live openly and publicly 
as a prostitute, and a man is thereby drawn into criminal con- 
versation with her, no action lies. J 6. 











1831.] Digest of Recent Decisions. 151 


32. And in such a case, the jury may be properly instructed to 
look not only to the character and conduct of the husband and 
wife to determine what such a husband ought to recover for 
criminal conversation with such a wife, but to the conduct of 
the defendant to determine what he ought to pay. 16. 

See Deep, 2, 3, 8. 

EXECUTION. 

1. Where an officer in his return of an extent of an execution upon 
land, stated that he commenced the extent within thirty days 
after judgment, but did not state the day when he commenced, 
it was held that the return was not sufficient to show an extent 
within thirty days after judgment. Cooper v. Bisbee, 4 N. H. 
Cas. 329. 

2. Where an officer in his return of an extent stated that he chose 
two of the appraisers, the debtor not being within the state, nor 
within his knowledge, the return was held to be sufficient. Jb. 

3. In such a case it is not necessary that the return should state 
that one of the appraisers was chosen for the debtor. 0. 

EXECUTOR. 

1. Where the will of a decedent fixed the compensation of his ex- 
ecutors at two per cent. on the ‘net proceeds’ of his estate, 
which at the time of his decease was apparently solvent, and on 
the settlement turned out to be insolvent, and the compensation 
fixed wholly inadequate, the court increased the commission 
from two to four per cent. on the net proceeds. Guien’s Estate, 
1 Ashmead, 317. 

2. Where there are several executors, and one renounces before 
the register, and the rest prove the will, he who renounces may 
at any time afterwards come in and administer. Taggart’s 
Petition, 1 Ashmead, 321. 

See ApMINIsTRATOR ; LimiTaTION. 

FEES. 

It is not necessary to render a justice liable for the penalty 
given to the party injured by the act of 1814, that he should 
receive illegal fees from a wicked and corrupt motive towards 
the plaintiff, it is sufficient if he does it from mistake or miscon- 
ception of the fee bill. Wallace v. Coats, 1 Ashmead, 110. 

FELONY. 

A civil remedy merges in a felony only until a trial can be had for 
the felony, whether the trial eventuate in an acquittal or in a 
conviction. Bank v. Flanders, 4 N. 1. Cas. 239. 

FORCIBLE ENTRY. 

1. In order to constitute a forcible entry the possession must not 
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be scrambling, but quiet, peaceable and actual, and the entry 
must be accompanied by actual force or intimidation. Com- 
monwealth v. Keeper of the Prison, 1 Ashmead, 140. 

2. A man who breaks open the door of his own dwelling-house, or 
a castle which is his inheritance, but forcibly detained from him 


by one who claims the bare custody of it, cannot be guilty of 
forcible entry. 10. 


FOREIGN ATTACHMENT. 

If A, with a view to defraud his creditors, convey goods to B, but 
B bona fide pays, or assumes to pay, on account of the goods, 
debts of A to the full value of the goods, B cannot be afterwards 


charged as the trustee of A. Hutchins v. Sprague, 4 N. H. 
Cas. 469. 


FOREIGN JUDGMENT. See Jupemenr. 

FORGED BANK NOTES. 

1. The having in one’s possession several forged bank notes of 
different banks, at one time, with intent to pass them, and 
thereby to defraud the person who shall take them, constitutes 
but one offence. The State v. Benham, 7 Con. 414. 

2. And if there be several informations, charging, that the several 
bills so held in possession, were held with intent to defraud the 
several banks, by which they were issued, as well as the person 
who should take them, there is still but one offence charged. Jb. 

3. A verdict of guilty, on which judgment impends, on one such 
information, is a bar to a subsequent information, founded on 
the possession of any part of the same parcel of bills. 1b. 

FORGERY. See Foreep Bank Nores. 

FRAUD. See Deen, 1; Cuancery, 11; Foreign ArracuMenr. 

FRAUDULENT CONVEYANCE. 

A leased a farm and certain cattle to B, and it was agreed that B 
should deliver to A half the produce of the farm, and half the 
increase of the cattle, and, at the expiration of the term, deliver 
A cattle of equal value. B having continued upon the farm 
several years, and become indebted to A, sold to the latter all 
his interesi in the cattle on the farm to pay the debt, and agreed 
to manage the farm for the future as the servant of A. This 
sale and agreement were made in secret, and B continued to 
live upon the farm and managed all the property as before, 

keeping his situation a secret, lest his creditors should be 
alarmed ; it was held that B’s possession of the property in this 
manner after the sale, was conclusive evidence of a secret trust 
attending the sale which rendered it void as tocreditors. Trask 
v. Bowers, 4 N. H. Cas. 309. 
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1. 


A contracted to transport for B a quantity of salt from Hartford, 
in Connecticut, to Haverhill, in this state, and had carried the 
same in a boat upon Connecticut River a part of the way, when 
he met B, who told him he must go by water as far as he could, 
and then land the salt. A arrived with the salt within thirteen 
miles of Haverhill, when, by reason of ice in the river, he was 
compelled to land the salt where a part of it was lost by inevita- 
ble accident, it was held that B was not liable for the freight of 
the salt lost. Harris v. Rand, 4 N. H. Cas. 259. 


. A carrier contracted to carry goods to a particular place, and 


there deliver them to the owner. He carried them to the place, 
but before the owner had an opportunity to receive the goods, a 
part of them were lost, without the fault of the carrier; it was 
held that the carrier was not in law entitled to receive any 


compensation for the carriage of the goods lost. Jarris v. 
Rand, 4 N. H. Cas. 555. 


GUARANTY. 


1. 


we 


3. 


Where, upon the dissolution of a partnership, a third person 
guaranteed that one of the partners should pay all the debts 
due and owing by the firm, and further agreed, that on the 
first day a legal demand should be made by any of the creditors 
against the other partner, that judgment should be entered 
against him in the Common Pleas for sixty dollars, and after- 
wards judgment was obtained before a justice against the part- 
ner so indemnified, for the sum of three dollars and sixty-nine 
cents, in consequence of which he entered judgment on the 
agreement for the aforesaid sum of sixty dollars, the court held, 
that the plaintiff was only entitled to compensation for the pecu- 
niary loss actually sustained by him, and ordered a fi. fa. issued 
upon the judgment, for the whole amount of the penalty, to be 
set aside. Johnson v. Coffee, 1 Ashmead, 96. 


. Where the payee of a promissory note, after it became due, 


accepted the guaranty of a third person, for a certain period, and 
actually forbore suit during that period ; it was held that these 
facts afforded prima facie evidence of an agreement by the 
plaintiff to forbear suit. Breed v. Hillhouse, 7 Con. 523. 

And this rule is applicable to the case of a third person, who 
has guarantied the payment of the note. Jb. 


. Where a third person guarantied the payment of a note, by an 


endorsement, in these words — ‘I hereby guaranty the payment 
of this note, within four years from this date ;’ it was held, that 
this was an absolute engagement on the part of the guarantor, 
that the note should be paid within the time specified, by the 
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maker, or by himself; and that demand and notice were not 
necessary. Jb. 

See AGREEMENT, 4. 

GUARDIAN. See Truster, 2. 

HABEAS CORPUS. 

On a habeas corpus, it is not competent for one court to inquire 
into the regularity of the proceedings of another. Common- 
wealth v. Keeper of Debt. Apart. 1 Ashmead, 10. 

HEIRS. 

He who erects grave stones to the memory of another, may main- 
tain an action for any injury done to them in his time. But 
after the decease of him who erected them, if any injury be done, 
the action belongs not to his executor or administrator, but to 
the heir of him to whose memory the stones were erected. Sa- 
bin v. Harkness, 4 N. H. Cas. 415. 

HIGHWAY. 

1. A highway was legally laid out through land of C. in the town 
of H. and the damages awarded to C. by reason thereof, paid by 
the town of H., but immediately afterwards, and before the 
highway was opened, it was discontinued. The town of H. 
then brought an action against C. to recover back the damages 
thus paid. But it was held, that C. was entitled to retain the 
damages. Hampton v. Coffin, 4.N. H. Cas. 517. 

2. Where a highway was laid out by selectmen through the land 
of an individual at his request, it was held, that the highway was 
legally laid out, notwithstanding it did not appear by the record 
that there was any application to the selectmen for the purpose 
in writing, nor any allowance made to the owner of the land for 
the damage he might thereby sustain. Hopkins v. Crombie, 4 
N. H. Cas. 520. 

3. A building erected within the limits of a highway, cannot be 
abated by individuals as a nuisance, unless it actually obstructs 
the passage. Ib. 

HIRED SERVANT. 

A master has no right to correct his hired servant. Commonwealth 
v. Baird, 1 Ashmead, 267. 

HUSBAND AND WIFE. 

1. It seems to be the better opinion, that a chose in action accru- 
ing to the wife during coveture, vests absolutely in the husband, 
and can be sued only by him or his representatives. Cornwall 
v. Hoyt, 7 Con. 420. 

2. But where the husband, a citizen of this state, during the rev- 
olutionary war, abandoned his country, and joined with its ene- 
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mies ; in consequence of which his estate was confiscated accord- 
ing to law; out of which an allowance was made to his wife 
who continued to reside in this state ; and in 1789, a writing was 
given to her, while her husband remained abroad, to secure to 
her the payment of an annual sum of money, during her life, for 
the rent of the estate so allotted to her ; in a suit brought by her 
on such writing, after the death of her husband, it was held, 1. 
that such suit was sustainable ; 2. that the treaty of peace be- 
tween Great Britain and the United States did not affect the 
capacity of the wife ; and 3. that lapse of time, after the making 
of the promise and before the several annuities became due, af- 
fording no presumption of payment or relinquishment of the 
contract, although seventeen years, unexplained, might be evi- 


dence that all sums payable so long before the date of the writ, 
had been paid. Jb. 


See Baron ano Feme; Deep, 10. 

INDICTMENT. 

1. The language of an indictment is to be understood according 
to its plain and natural import. Commonwealth v. Wentz, | 
Ashmead, 269. 

2. An indictment cannot be supported against an individual, for 
being in the frequent practice of going to the house of another, 
and grossly abusing his family, thereby rendering their lives 
uncomfortable ; it being a mere civil injury. Commonwealth v. 
Edwards, 1 Ashmead, 46. 

INFANT. 

1. At fourteen years of age an infant is doli capar, able to dis- 
criminate between good and evil, and subject to punishment for 
crime ; but, under fourteen, an infant is considered prima facie 
unacquainted with guilt and incapable of crime. Common- 
wealth v. M‘ Keager, 1 Ashmead, 248. 

2. If an infant above the age of seven years exhibits unequivocal 
malice, and an obvious knowledge of the impropriety of the act 
committed, he may be convicted capitally. 1b. 

3. If an infant make a conveyance, in pais, of his lands in any 
other manner than by a feoffment, an entry into the land by 
the grantee, may be treated by the infant as a trespass, without 
any entry on his part to avoid the conveyance. Dearborn v. 
Eastman, 4 N. H. Cas. 441. 

4. A feoffment by an infant is only voidable, but all other convey- 
ances, in pais, are void, or voidable at his election. Jb. 

INSOLVENT DEBTORS. 


1. A promissory note given to a creditor, by an applicant for the 
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benefit of the insolvent laws, to induce him to withdraw his op- 
position, is contrary to the policy of the law, and void. Baker 
v. Matlack, 1 Ashmead, 68. 


. When a petitioner for the benefit of the insolvent laws, has, 


within a recent period prior to his application, represented him- 
self on oath, as being in solvent circumstances and adequate as 
bail, the court will expect from him, clear and conclusive evi- 
dence of his existing insolvency, and will carefully scrutinize 
his case. Benney’s Case, 1 Ashmead, 261. 


. But the fact, that a petitioner justified as bail, which justifica- 


tion was not authorized by the true state of his circumstances, 
will not, in itself, induce the court to reject his petition. Jb. 


. If, in an investigation under the insolvent laws, it should man- 


ifestly appear, that the petitioner had wilfully and knowingly 
committed perjury in a previous justification of bail, the court 
will discharge him as an insolvent debtor, but will commit him 
to answer before the appropriate criminal tribunal for his crime. 


Ib 


INSOLVENT ESTATE. See Estare INsoivent. 
INTESTATE. 


1. 


Where a testator leaves no widow or next of kin, the common- 
wealth would take the residue in preference to the executor, 
who would be but a trustee for the commonwealth. Darrah v. 
M‘Nair, 1 Ashmead, 236. 


. Where a party dies intestate, leaving separate and joint credit- 


ors, and there is no joint fund, nor solvent partner surviving, the 
separate and joint creditors have a right to come in under the 
intestate laws, pari passu, for a distributive share of the sepa- 
rate effects. Sperry’s Estate, 1 Ashmead, 347. 


JUDGMENT. 


I. 


Justices of the peace have a power similar to that in daily exer- 
cise by courts of justice, to open a judgment, if it is apparent 
that the process has been wrongfully and fraudulently abused. 
Galley v. Davenport, 1 Ashmead, 149. 


. The opening, or refusing to open a judgment by a justice of the 


peace, is a matter resting in his discretion, the due exercise of 
which, is not examinable on a writ of certiorari. Jb. 


. The record of a judgment of a justice of the peace, rendered in 


another state, cannot be authenticated in the manner prescribed 
by the statute of the United States, so as to entitle it to the same 
credit here as it has in the state where rendered, and such a 
judgment is considered, in the courts of this state, as standing 
on the same ground as a foreign judgment, and as leaving the 
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whole merits of the cause open to discussion and examination. 
Robinson v. Prescott, 4 N. H. Cas. 450. 

JURISDICTION. 

If, in an appealed cause, it appear on the face of the record, that 
the court had not jurisdiction, the cause not being appealable, 
the appearance of a party and his proceeding to trial on the 
merits, will not preclude him from taking advantage of such 
want of jurisdiction, on a motion in arrest of judgment ; but the 
court will dismiss the suit, at any time, and in any stage of the 
proceedings. Perkins v. Perkins, 7 Con. 558. 

LANDLORD AND TENANT. See Assienes, 3, 4, 5. 

LEASE. 

1. Where there is no stipulation postponing the commencement 
of a lease, the day the demise is made is inclusive, and is to be 
considered in computing the time of the commencement and 
termination of the lease. Doftttldson v. Smith, 1 Ashmead, 197. 

2. In written leases, the phraseology, ‘from the day of the date,’ 
or, ‘from the date,’ may be inclusive or exclusive, according to 
the context or subject matter. Jb. 

LIEN. See Venver. 

LIMITATION, Statute of. 

1. An administrator is not bound to plead the statute of limitations 
against the claim of a creditor, upon the requisition of the other 
creditors. Smith's Estate, 1 Ashmead, 352. 

2. Where the maker of a note authorized an agent to offer thirty 
dollars for the note, such an offer not accepted, was held not to 
revive the debt against a plea of the statute of limitations, Af- 
wood v. Coburn, 4 N. H. Cas. 315. 

3. Where the maker of a note said that he owed the debt, but 
was unable to pay it, and that he was determined to pay it, this 

was held not to be evidence of an unconditional promise to pay. 

Lb. 

1. An action of debt upon a promissory note is not taken out of 
the statute of limitations by an acknowledgment made by the 
defendant within six years, that the debt was honest. Rice v. 
Wilder, 4 N. H. Cas. 336. 

LUNACY. 

1. Where a commission of lunacy was issued out of the Common 
Pleas of Cumberland County, Penn. on the 8th of November, 
1824, and the party found to be of unsound mind, which finding 
was confirmed by the court, and a committee of the person and 
estate of the lunatic appointed, and afterwards, on the 24th of 
December, 1824, on the application of the son-in-law of the 
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lunatic, a commission was issued out of the Common Pleas of 

Philadelphia County against the same person, and a committee 

of the person and estate of the lunatic appointed, the court, 

upon the application of the Cumberland committee, superseded 
the second commission, and set aside their own proceedings as 

null and void. O*%Brien’s Case, 1 Ashmead, 82. 

When a commission of lunacy is issued, it is discretionary with 

the commissioners, whether they will examine the lunatic or 

not, although in practice it is usual todo so. Jb. 

MARINER. 

Where a plaintiff shipped on board a vessel owned by the defend- 
ant, on a voyage from Philadelphia to Port au Prince, and while 
at Port au Prince, he fell sick of yellow fever, and was asked 
by the captain if he would rather remain on board, or go ashore 
to the ‘Maison de Sante,’ and he chose the latter, and was 
removed to the hospital; Ae/d,@#hat the hospital bill was properly 
chargeable to the vessel and owner, and that the plaintiff 
was entitled to receive his whole wages without deduction. 
Johnson v. Doubty, 1 Ashmead, 165. 

MASTER AND SERVANT. See Hirep Servanr. 

MISTAKE. See Cuancery, 15, 16. 

MONEY HAD AND RECEIVED. 

C. having stolen four oxen, sold them to W. who paid for them in 
bank bills. F. apprehended C. for the larceny, and the latter 
delivered to F. the bills he had received of W. It was held that 
W. having been compelled to pay the value of the oxen to the 
real owner, might recover of I’. the amount of the bills delivered 
to him as aforesaid in an action for money had and received, 
without showing a special demand of the bills. Wiggin v. Foss, 
4 N. H. Cas. 294. 

MORTGAGE. 

1. A mortgage given on land previous to the commencement of a 
building, has a priority of lien over that given to mechanics for 
their work and labor. Leib v. Bean, 1 Ashmead, 207. 

2. A sale under such a mortgage by the sheriff, divests the lien of 
any incumbrance, and leaves the party to his claim on the 
purchase money ; and the claim filed by a mechanic, cannot be 
the foundation of any proceeding against the house to which it 
attached, in the hands of the purchaser. J. 

3. Where a lien creditor feels himself aggrieved by any of the 
circumstances connected with the sale, he should, previous to 
the acknowledgment of the deed by the sheriff, apply to the 
court, from which the process on the mortgage issued, to set 
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the sale aside; or, if he could establish, that by any arrange- 
ment between the parties, the mortgage was satisfied, and that 
the money paid to the sheriff was applicable to the payment of 
the lien creditors, he should cause the money to be brought 
into court, and on the distribution of the fund, test the legality 
of his claim, and that of the other lien creditors to the proceeds. 
1b. 


. Where the condition of a mortgage deed, executed by B to A, 


was, ‘that if B shall pay to A the sums of money that may be 
hereafter advanced by A to B, in pursuance of an agreement 
mentioned in the condition of a certain bond given by B to A, 
bearing even date herewith, on demand, with interest; and if 
B shall stand to and perform every other agreement and condi- 
tion on his part to be kept and performed in the condition of said 
bond mentioned, and build the bridge therein mentioned, and do 
all other things therein contained, according to the true intent 
and meaning of said bond and the condition thereof, without any 
deduction or defalcation ; then said deed and obligation shall be 
null and void :’ it was held, on a bill of foreclosure, brought by the 
mortgagee against the mortgager and subsequent incumbrancers, 
that such mortgage was a valid security, containing in itself 
reasonable notice of the plaintiffs incumbrances, to be ascer- 
tained, by the exercise of ordinary discretion and diligence. 
Crane v. Deming, 7 Con. 387. 

In such case, it is no objection to the validity of the mortgage , 
that advancements were made after subsequent mortgages. Ib. 


). Where the condition of a bond executed by A to B, in Septem- 


ber, 1820, secured by a mortgage of land, was, that A should 
pay to B all such sums of money as B should thereafter advance 
to A; in May, 1823, B advanced toA the sum of three hun- 
dred dollars, for which he took A’s promissory note, endorsed by 
C; in September, 1823, after such note had become due, B 
brought a bill of foreclosure on the mortgage so given, and ob- 
tained a decree, finding the sum of 1161 dollars due on the 
bond, and limiting a period of redemption; immediately after 
the expiration of the period, the money not being paid, B entered 
into possession of the mortgaged premises, the value of which 
did not exceed twelve hundred dollars ; in an action subsequently 
brought by B against C, on his endorsement of A’s note for three 
hundred dollars, to which C set up as a defence the decree of 
foreclosure and the possession of B under it, it was held, that 
the amount of the note was not necessarily secured by the mort- 
gage, nor included in the sum found due thereon; that it was 
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competent for B to show, by parol evidence, that the fact was 
otherwise; and that this being shown, the defence relied upon 
was unsupported and unavailing. Goddard v. Selden, 7 Con. 
515. 

7. Before the time of payment specified in a mortgage deed, chan- 
cery will not, on a tender of the principal of the debt, with in- 
terest to the stipulated time of payment and costs, allow the 
mortgager to redeem, and enjoin against an action at law for 
possession of the premises; as this would be to substitute an- 
other contract for that which the parties had entered into. Ab- 
be v. Goodwin, 7 Con. 377. 

See Renr, 1, 2. 

MURDER. 

1. Marder, as defined by common law, is when a person of sound 
memory and discretion, unlawfully kills any reasonable creature 
in being, and in the peace of the commonwealth, with malice 
prepense or aforethought, either express or implied.  Common- 
wealth v. Green, 1 Ashmead, 289. 

2. Express malice is where the killing is in direct pursuance of 
a sedate deliberate mind, and formed design. J6. 

3. Malice implied, or in a legal sense, means that the fact has 
been attended with such circumstances, as carry with them the 
plain indication of a malevolent and diabolical spirit, and it is 
inferred from any deliberate cruel act, committed by one person 
against another. Jb. 

4. In all cases of provocation, how great soever it may be, if there 
is time for passion to subside, and for reason to interpose, such 
homicide is murder, and provocation will be of no avail where 
express malice exists. 6. 

. If between the provocation received, and the mortal stroke 
given, the prisoner fall into other discourse or diversion, and 
continue so a reasonable time for cooling, or, if he take up and 
pursue any other business or design not connected with the 
immediate object of his passion, nor subservient thereto, so that 
it may be reasonably-supposed that his attention was once called 
off from the subject of the provocation, any subsequent killing 
of his adversary, especially where a deadly weapon is used, is 
murder. Jb. 

6. To constitute murder in the first degree, the unlawful killing 
must be accompanied with a clear intent to take life; which is 
the distinguishing feature between murder in the first, and 
murder in the second degree, and nothing affords more conclu- 
sive evidence of the bloody intent, than the instrument used in 
the killing. J. 
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7. In Pennsylvania, except in the cases enumerated in the act of 
Assembly, the malice in any act of homicide, must be directed 
against the life of a human being, in order to render the slayer 
guilty of murder in the first degree. JO. 

8. Every intentional act is necessarily a wilful one, as the one 
implies the other; and deliberation and premeditation mean 
that the act was done with reflection, and was conceived before- 
hand. Jb. 

9. If a man have time to deliberate and think for a minute, as 
well as an hour or a day, it is sufficient. Jb. 

10. When a wound is not mortal in itself, but for want of proper 
application, or from neglect, turns to gangrene or fever, and 
that gangrene or fever is the immediate cause of the death of 
the party wounded, the party by whom the wound is given, is 
guilty of murder or manslaughter, according to the circum- 
stances of the case. Ib. 

11. A prisoner who determines to take the life of another, and 
seizes a musket to carry his intention into effect, not knowing 
whether it is loaded or otherwise, but with the expectation and 
desire that it is, is guilty of murder in any killing consequent 
upon its discharge. Ib. 

NOTICE. See Cuancery, 14. 

NUISANCE. See Hieuway, 3. 

OFFICER. 

Though a ministerial officer is protected, while acting within legal 
authority ; yet if the selectmen of a town make out a rate-bill on 
assessments, which are illegal and void, and cause a warrant to 
be issued thereon, they are responsible to those whose property 
is taken under such warrant; and the injury being immediate, 
trespass is the proper remedy. The Thames Manufacturing 
Company v. Lathrop, 7 Con. 550. 

See Execution, 1, 2,3; Rerurn; Suerirr. 

PARENT AND CHILD. 

Parental authority is limited to what is for the benefit of the child, 
and when it is exercised beyond that limit, the right of the 
public to interpose exists. Commonwealth v. M‘Keagy, 1 Ash- 
mead, 248. 

See Apprentice, 1. 

PARTNERS. See Asatement, 6; Cuancery, 18; Partner- 
SHIP. 

PARTNERSHIP. 

1. In winding up the concerns of a partnership, after a dissolution, 
one partner cannot take the partnership stock at a valuation; 
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but its value must be ascertained, by a conversion into money. 
Sigourney v. Munn, 7 Con.-11. 


. And where, after a dissolution of a partnership, one of the late 


partners abandoned the partnership concerns, refused to divide 
the stock, and made no reply to the repeated solicitations of the 
other partner to come to an amicable settlement of their con- 
cerns; where it appeared further, that in Connecticut among mer- 
chants and traders, the customary mode of winding up the con- 
cerns of a solvent partnership, after a dissolution, is to divide the 
stock of goods on hand between the partners, or for one partner 
to purchase out the other ; that there is no usage in such cases, 
to sell the stock on hand at public auction ; and that when this 
mode of sale has been resorted to, it has been generally attend- 
ed with a considerable sacrifice or loss with reference to the 
appraised value ; and where it appeared also, that the partner in 
whose sole possession such goods were left, in order to render 
them most saleable, replenished the stock with new and more 
saleable goods, and so intermingled the old and new goods that 
it became impracticable for him to keep a separate account of 
the sale of the old stock —thus to replenish old stocks being 
generally practised by regular merchants, and this being the 
only racthod that can be adopted, with a prospect of making fair 
sales; it was held, that these circumstances did not deliver the 
case from the operation of the general rule, requiring a sale as a 
criterion of value. J6. 


PAYMENT. See Pieapine, 2; Promissory Nore, 6, 7. 
PLEADING. 
1. 


In debt upon a bond with a condition, if the plaintiff allege 
that the bond is lost by time and accident, he must set out the 
substance of the condition in his declaration; otherwise proof 
of a bond with a condition will be a fatal variance. Rand v. 
Rand, 4 N. H. Cas. 267. 


2. And in such a case a plea that the deed is not lost, is a good 


answer to the action. Jb. 


3. In assumpsit upon a promissory note, payment of the amount 


of the note made after the commencement of the suit, cannot 
be given in evidence upon the general issue, as an answer to 
the action. But it may, perhaps, be so given in evidence to 
reduce the damages. P. Bank v. Brackett, 4 N. H. Cas. 557. 


See Evivence, 26. 
POSSESSION ADVERSE. 
1. A title to an undivided portion of land, cannot be acquired by 


possession against the real owner, while such owner remains in 
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possession of the land. Waldron v. Tuttle, 4 N. H. Cas. 371. 

2. Possession, in order to constitute a bar against the legal title, 
must from its nature be exclusive. Jb. 

PRESCRIPTION. 

Under a prescriptive right to enter upon land and take herbage 
there, a party cannot justify the cutting of grass, the digging of 


potatoes, nor the gathering of apples. Simpson v. Coe, 4 N. 
H. Cas. 301. 


PROMISSORY NOTE. 

1. In assumpsit upon a promissory note against one of the makers, 
it was held to be competent to the defendant to show by parol 
evidence that he was only a surety, and that the plaintiff, know- 
ing the fact, had so conducted with the note as to discharge 
him. Bank v. Kent, 4 N. H. Cas. 221. 

2. Where A put the name of B to a promissory note without any 
authority from B, and the note was delivered to the payee for a 
valuable consideration, it was held, that under these circum- 
stances the law would presume that A intended to bind himself, 
that he might so bind himself, and that he was liable in an 
action against him in his true name on the note, upon a count 
alleging that he made the note by the name of B. Bank v. 
Flanders, 4 N. H. Cas. 239. 

3. Where the only consideration of a promissory note was a pro- 
mise by the payee to convey to the maker, on payment of the 
note, a tract of land, if the payee should own it, and if not, to 
buy it of the owner as cheap as he could and let the maker 
have it for what it should cost —— and the payee died insolvent, 
before the note became due, without any title to the land — it 
was held that the consideration of the note might be considered 
as having totally failed, and that the maker had a right to treat 
it as a nullity. Tillotson v. Grapes, 4 N. H. Cas. 444. 

4. A and B made a note for twenty dollars, payable to H, which 
note B took for the purpose of passing it to the payee; but 
before he delivered it, B, without the knowledge or consent of 
A, altered it to one hundred and twenty dollars, and then 
passed it to H, for that sum; it was held that A was not liable 
to pay the note. Goodman v. Eastman, 4 N. H. Cas. 455. 

5. The rule of law, that where one of two innocent parties must 
suffer by the fraud of a third person, he who trusted such third 
person, and enabled him to commit the fraud, must abide the 
consequences, does not apply in sucha case. 6. 

6. C, as principal, and M, 8, and G, as sureties, gave a note to a 
bank. M paid the amount due upon the note, G having fur- 
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nished him with one half the money due. M then brought 
an action against S for contribution, and recovered of him one 
third of the money paid as aforesaid, and refunded to G one 
half of the sum so recovered. M then pursued C who had 
absconded, and received of him the amount paid by M and G— 
upon a review of the said action after this by S, it was held, 
that for the sake of the remedy, the sum paid to the bank 
might be considered as paid by M although one half the money 
was furnished by G — it was also held, that, although in general, 
whatever payment is made to one surety, by the principal, enures 
to the benefit of all, yet that rule does not apply to money 
received by one surety in satisfaction of his claim against the 
principal, after the sum paid for the principal is adjusted among 
the sureties ; and the first judgment was affirmed. Messer v. 
Swan, 4 N. H. Cas. 481. 


. H was indebted to a bank, and R agreed to let him have the 


money to pay the bank; and K being indebted to R sent a 
note to the bank by P to ascertain if it could be discounted. 
P brought back the note with encouragement that it would be 
discounted ; upon which the note was delivered to H, who sent 
it to the bank by P, where it was discounted and the discount 
applied to the payment of H’s debt to the bank — it was held, 
that the note must be considered as discounted on account of 
K or R, and although the note was a forgery, H’s debt must 
be considered as paid and satisfied. Bank v. Hunt, 4 N. T. 
Cas. 488. 


. Though a promissory note, not payable to order, is not assign- 


able so as to vest the legal interest in another person, yet the 
assignment of such note transfers the equitable title, which will 
be recognised both in a court of equity and in a court of law, 
and fully protected. Lyon v. Somers, 7 Con. 399. 

To an action brought in the name of A against B, on a promis- 
sory note made by B, payable to A, the defendant pleaded a 
defeasance given by A to him simultaneously with the execution 
of the note, and as part of the transaction. ‘The plaintiff replied 
that soon after the giving of the note, he, for a full and valuable 
consideration, assigned and delivered it to C, who gave imme- 
diate notice thereof to B ; that C had ever since owned the note, 
and had instituted and prosecuted the suit thereon, in the name 
of A, for C’s benefit exclusively ; that A, at the date of the note, 
was in low circumstances in point of property, much in debt, 
and destitute of pecuniary credit; that A wished to obtain of B 
his note, that A might use it to pay his creditors, or to raise 
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money by the sale thereof, and made known his object to B; 
that it was then agreed between A and B, with a view to enable 
A to commit a fraud on any person to whom he might put off 
the note, that A should execute to B the defeasance mentioned in 
the plea, that A might retain it in his possession, and by means 
thereof, defeat any action which should thereafter be brought on 
such note, by any owner thereof, in A’s name. This replication 
was traversed ; on which issue was joined. On the trial, it was 
admitted, that the note was assigned by A who was a bankrupt, 
to C, for its full value, of which due notice was given to B; C 
paying for it, partly in money, and partly by his own note'to 8, 
which B assigned to D for its full value, both B and E being ignor- 
ant of any defeasance or condition to the first-mentioned note. 
The court instructed the jury, that if they should find, that it was 
agreed between B and A when the note and defeasance were 
executed, that the defeasance was not to be annexed to the note, 
but to be kept by B, so that the note might appear valid and un- 
conditional, to enable A to deceive and delay his creditors, by 
showing the same to them, — or, with intent that A should thereby 
be enabled to raise money thereon, by selling it to any person who 
might purchase it, and that thereafter the defeasance should be 
set up as a defence; then the transaction was fraudulent, and 
the defeasance ought not to prevent a recovery on the note. 
The verdict was for the plaintiff. On a motion by the defend- 
ant for a new trial, embracing the preceding matters, and 
stating, that the plaintiff, on the trial, introduced testimony in 
support of both the propositions hypothetically stated in the 
charge, and claimed to have proved them, it was held, 1. that 
under the issue joined and the charge given, the verdict had 
established facts sufficient to warrant a recovery by the plaintiff ; 
the great question in the case being, whether the defeasance 
was fraudulent, and that question being directly answered by 
the verdict; 2. that as the defendant, at the trial, made no ob- 
jection to the evidence, on the ground of variance or irrelevancy, 
he could not avail himself of such objection on this motion ; 3. 
that the proper rule of damages, was the amount of the note in 
suit and interest ; the defendant, who was a party to the fraud, 
not being entitled to any deduction, on the ground that C, 
when sued on his note by D, in the defendant’s name, might 
avoid it. Lyon v. Summers, 7 Con. 399. 

10. If, after the dishonor of a note, the endorser promise to pay it, 
such promise is presumptive evidence of due demand and notice. 
Breed v. Hillhouse, 7 Con. 523. 

See Guaranty, 2, 3. 
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PROPRIETORS OF COMMON LANDS. 

1. The proprietors of the common and undivided lands in the 
several townships may make partition by vote without deed ; and 
in certain cases may convey their lands in the same manner. 
Coburn v. Ellenwood, 4 N. H. Cas. 99. 

. But where such proprietors voted that a proprietor should have 
certain lands, and that their clerk should give him a deed in the 
name of the proprietors, and he executed a deed in his own 
name as clerk, it was held, that nothing passed by the vote and 
deed. Jb. 

RECOGNISANCE. 

A having brought an action of book debt against B, in the county 
court, recovered a judgment in that court against C ; whereupon 
B appealed the cause to the superior court, and C entered 
into a recognisance, that B should prosecute his said appeal to 
effect, and answer all damages in case he should not make his plea 
good. In the superior court, B recovered a judgment, in the 
cause so appealed, against A, for damages and costs. At the 
same time, A filed his petition for a new trial, which was granted ; 
and, on a second trial in the superior court, A recovered judg- 
ment for damages and costs against B, for which execution 
issued against B, and was returned non est inventus. In a scire 
facias brought by A against C, on his recognisance, it was held 
that such recognisance was not discharged, by the first judg- 
ment in the superior court, but that it extended to the judgment 
ultimately recovered by A, and consequently, that A was enti- 
tled to recover. Lockwood v. Jones, 7 Con. 431. 

RENT. 

1. He who takes an assignment of the whole estate of a lessee by 
way of mortgage, is liable on a covenant for the payment of rent, 
although he has never actually entered under the mortgage. 
M‘ Murphy v. Minot, 4 N. H. Cas, 251. 

2. But he is only liable for the rent which becomes due after he 
takes the mortgage. Ib. 

RESULTING TRUST. See Evivence, 22. 

RETURN. 

1. Where a deputy sheriff returned upon a writ of attachment, 
under a particular date, that he attached a farm and left with 
the clerk of the town, where the farm was, a copy of the writ 
and of the return, it was held, that the court could not, upon 
such return, intend that the copy of the writ and return were left 
with the town clerk on the day under which it was returned. 
Kittredge v. Bellows, 4 N. H. Cas. 424. 


es 
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2. A sheriff, who has attached goods upon mesne process, does not 
become a trespasser, ab initio, by any mistake or omission in 
his return upon the writ. Parker v. Pattee, 7 Con. 530. 

SCHOOL DISTRICT. 

A vote by a school district, whose limits have not been defined by 
a legal vote of the town in which it is situated, to raise money, 
is void; and a warrant by the selectmen of the town to collect 
the money, is no protection to the collector, and if he collect the 
money by distress, he is a trespasser. Johnson v. Dole, 4 N. H. 
Cas. 478. 

SEAL. 

It seems, that a seal is necessary to give an instrument, in other 
respects sufficient, the full effect of a deed. Montville v. 
Haughton, 7 Con. 543. 

SEAMEN. See Mariner. 

SECURITY. See Cuancery, 1, 2. 

SERVANT. See Hirep Servant. 

SET-OFF. 

1. Where a justice of the peace issues his process, which is 
served according to law on a defendant, the latter cannot turn 
round and sue the plaintiff before another justice for any debt 
or demand arising from contract not exceeding one hundred 
dollars, but must submit his claim by way of set-off, to the 
justice before whom the plaintiff has brought his suit. S/yhoof 
v. Flitcraft, 1 Ashmead, 171. 

2. A debt remains mutual as much after verdict as before, and 
the verdict does not annihilate or extinguish the debt; it only 
amounts to conclusive evidence of the debt, and the same right 
exists to set it off after verdict as before. Bell v. Cowgell, 1 
Ashmead, 7. 

3. In assumpsit against two, their several claims against the 
plaintiff cannot be a set-off to his demand against them. Ross 
v. Knight, 4 N. H. Cas. 236. 

4. When two parties have mutual executions against each other, 
either party is entitled, under the statute of New Hampshire, to 
have one execution set-off by the sheriff against the other, what- 
ever may have been the nature of the actions, in which the 
executions may have been obtained. Shapley v. Bellows, 4 N. 
H. Cas. 347. 

SHERIFF. 

A refusal by a sheriff to pay over, on demand, money which he 
has collected, is a breach of his duty, for which case may be 
maintained. Moody v. Mahurin, 4 N. H. Cas. 296. 

See Rerurn. 
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SPECIFIC PERFORMANCE. See Acreement, 1, 2. 

STATUTES. 

1. It is a settled rule in the construction of statutes, that every 
affirmative statute is a repeal by implication of a previous affirm- 
ative statute, so far as it is contrary thereto; for leges posteriores, 
priores abrogant. Commonwealth v. Cromley, 1 Ashmead, 179. 

2. A subsequent statute revising the subject matter of a former 
one, and evidently intended as a substitute for it, although it 
contains no express words to that effect, must operate to repeal 
the former, to the extent to which its provisions are revised and 
supplied. Jb. 

3. When a statute inflicts a penalty for the doing of a particular 
act, that act is by implication prohibited and illegal. Roby v. 
West, 4 N. H. Cas. 285. 

4. When a statute makes an act illegal, when done, no subsequent 
repeal of the statute can make it legal. J0. 

5. To a statute explicitly retrospective, to a certain extent, and 
for a certain purpose, the court will not, by construction, give a 
retroactive operation, to any greater extent, and for any other 
purpose. The Thames Manufacturing Company v. Lathrop, 
7 Con. 550. 

6. Therefore, where it was provided, by a legislative act, that ‘ in 
all cases in which the assessors in any town had theretofore 
omitted to lodge an abstract of the assessment lists of such town 
in the town clerk’s office, by the Ist day of December, such 
assessment lists should not, for such cause, be considered or 
adjudged void; but all taxes, which had been theretofore, or 
should be thereafter, laid and imposed according to such assess- 
ment lists, might, notwithstanding, be levied and collected ;’ it 
was held, that although such act might have effect so as to au- 
thorize the levy and collection of taxes previously laid on assess- 
ment lists thus defective, which had not, at the time of its enact- 
ment, been levied and collected, it could not be extended, by 
construction, so as to affect a suit, previously brought and then 
pending, against the selectmen of a town, for the taking of pro- 
perty, under a warrant from them, to satisfy a tax, laid on such 
defective assessment lists. Jb. 

7. If a statute be not, in its terms, explicitly retrospective, the 
court will not, by construction, give it a retrospective operation. 
Perkins v. Perkins, 7 Con. 558. 

8. Therefore, where a statute provided, that ‘ whenever any action 
shall be brought to recover a penalty,’ &c. if on the trial of such 
action the title of land shall be im dispute, and a record thereof 
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be made, an appeal shall be allowed in such action ; it was held 
that no right of appeal was acquired, by virtue of such statute, 
in an action commenced a few days before it became a law, al- 
though such action was in other respects within the statute, and 
the trial and motion to appeal took place afterwards. Jb. 

9. Public statutes, in the absence of any provision expressly fixing 
a different time,.take effect from the rising of the General As- 
sembly ; of which the court will take judicial notice. Jb. 

STOPPAGE IN TRANSITU. 

Where goods were sold in Philadelphia on credit, and placed on 
board a packet by the vendor, and directed to the vendee who 
resided in the state of Delaware, and on the arrival of the packet 
at the landing, they were demanded by the vendee, but the cap- 
tain refusing to deliver them unless paid a balance due for former 
freights, which the vendee not doing, they were brought again 
to the city of Philadelphia, and the vendee becoming insolvent, 
the captain attached the goods for his balance, as the property 
of the vendee, and afterwards, the vendor tendered the amount 
of freight due upon the goods, and demanded them of the cap- 
tain, and upon his not delivering them, he brought replevin ; 
held, that the vendor, under the circumstances, was not deprived 
of his right to stop the goods in transitu. Allen v. Mercier, | 
Ashmead, 103. 

SURETY. See Guaranty; Promissory Norte, 6. 

TAXES. 

1. A tenant in common for life of one third part of real estate, is 
bound by law to pay one third of the taxes assessed thereon, and 
one third of the expenses of the necessary repairs of the pre- 
mises, made for the common benefit. Anderson v. Greble, 1 
Ashmead, 136. 

2. As the power of taxation is derived exclusively from statutory 
provision, the requirements of the law must be strictly complied 
with. The Thames Manufacturing Company v. Lathrop, 7 
Con. 550. 

3. Therefore, where the assessors, in the year 1827, omitted to 
lodge an abstract of the assessment lists in the town-clerk’s office, 
by the Ist day of December in that year, though they lodged it 
on the 20th of that month, ten days before the meeting of the 
board of relief; it was held, that such assessment lists, by reason 
of such omision, were invalid, and no tax could be lawfully laid 
and collected thereon. Jb. 

4. Where a town tax Was voted, by the town, in November, 1823, 
on the list of 1823, and in August 1824, after such list was per- 
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fected according to law, a rate-bill was made out thereon, which, 
with a warrant annexed, was put into the hands of the collector 
for collection ; it was held, that this was a legal tax. Montville 
v. Haughton, 7 Con. 543. 

5. A collector of town taxes, being an authorized agent to collect 
moneys due the town, it is lawful for such town to take a bond 
with surety, from such collector, for the faithful performance of 
his duty. Jb. 

See Orricer. 

TENANT FOR LIFE. See Taxes. 

TENANT IN COMMON. 

Tenants in common are mutually bound to contribute to the 
reparation of houses, mills, &c. held in common. Anderson v. 
Greble, 1 Ashmead, 136. 

TIME. 

In the computation of time from a date, or from the day of a date, 
the day of the date is to be excluded. Rand v. Rand,4 N. H. 
Cas. 267. 

See Lease, 2. 

TOLL. 

1. When individuals under a charter from the government con- 
struct works for the public accommodation and open them to 
the use of the public, this is in law a dedication of the works to 
the public use, and no toll can be legally demanded, unless it be 
authorized by the legislature. Olcott v. Banfill, 4 N. H. Cas. 
537. 

2. And works erected without a charter from the government, 
may be dedicated to the public use in such a manner as to 
render it illegal to take toll. Jd. 

TRIAL. See Cuarce ro rue Jury; Evinence, 14. 

TROVER. 

1. Upon a single count in trover, a plaintiff may recover the value 
of several articles taken and converted at several distinct times 
and places. Barron v. Davis, 4 N. H. Cas. 338. 

2. A, having by wrong taken the goods of B, and sold them to C, 
B brought an action against C, for the goods, which action was 
adjusted between the parties, and a certain sum received by B, 
of C, for the goods; it was held that this adjustment was no bar 
to an action of trover by B, against A, for the same goods, 
although it might go to mitigate the damages. Jb. 

3. Where, in trover, the conversion was alleged to have been 
made by the defendants, and another person, on whom the writ 
was not served, it was held, that the action was sustained by 
proof of a conversion by the defendants alone. J). 
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TRUST. See Evinence, 22, 24. 

TRUST ESTATE. See Execurion, 2. 

TRUSTEES. 

1. Trustees of every description, neglecting to apprise those inter- 
ested in the fund, of the amount due to them, and to offer 
payment in a reasonable time, are chargeable with interest, and 
a demand by legatees, heirs, or creditors, is not necessary. 
Merrick’s Estate, 1 Ashmead, 305. 

. A trustee would be justified in appropriating the interest, or 
even part of the principal of a fund placed in his hands for 
accumulation, in trust for a minor, until such minor arrives at 
full age, for his maintenance and education, where there is no 
other property of the minor adequate for these purposes, where 
the minor is of tender age, without any parent living, there 
being no devise over, and no third person interested in the fund. 
Pott’s Petition, 1 Ashmead, 340. 

+. When a trustee either uses the interest of an accumulating 
fund, or breaks into the principal, under circumstances that 
would induce a Chancellor to make a previous decree for 
maintenance out of the interest or principal of such a fund, the 
court will allow him, in the settlement of his accounts, credit 
for such expenditures, as if a previous order had been made. 
1b. 

See AssicnMEnT, I. 

VARIANCE. See Evivence, 25, 27. 

VENDOR. 

Where a lot of ground was sold by parol, the vendor retaining the 
title deeds, and the vendee took possession, and commenced 
building a house, it was held, that the vendor was entitled to the 
consideration money against the lien creditors. Kline v. Lewis, 
1 Ashmead, 31. 

VERDICT. 


In trespass, de bonis asportatis, the defendant pleaded, first, not 
guilty, upon which issue was joined ; and secondly, in bar, that 
he took the goods as the property of a third person by virtue of 
a writ of attachment and issue was joined on the plaintiff’s 
property in the goods. The jury found that the goods were the 
property of the plaintiff at the time of the taking, and assessed 
the damage, whereupon judgment was rendered for the plaintiff. 
A writ of error being brought, the verdict was held to be imper- 

‘ fect, and the judgment reversed for that cause. Holman v. 
Kingsbury, 4 N. H. Cas. 104. 


we 
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WAY. 


l. 


or 


A had a right of way granted by deed across the land of B, and 
on the application of A and eight other persons, strangers to the 
grant, a private road was laid out by the Court of Quarter Ses- 
sions, over the land of A. Held, that the jury appointed to 
assess the damages erred, in deciding, that because of the 
existence of such a right of way, B was not entitled to damages 
in consequence of the opening of such road. Road from the 
Lazaretto Road to the River Delaware, 1 Ashmead, 417. 


. The report of such a jury is not erroneous, because it does not 


designate who should pay the damages assessed. The law fixes 
the obligation upon those at whose request the road was granted 
and laid out. Jd. 


. The circumstance, that a navigable river intervenes between 


fast land and an island, to which a right of way is alleged to be 
attached, is no reason why the right of way should not be 
appurtenant to such island. Jb. 


. Land may pass, in a deed, as appurtenant to land, if such 


appears to have been the intention of the parties; which inten- 
tion is to be collected from the deed itself, the situation of the 
parties, the apparent motives which led to the contract, and the 
contemporaneous construction put upon it. 16. 

Where land is granted with a right of way, the right is appur- 
tenant to any part of the land, and the grantee of any part of 
the land is entitled to it; but, the extension of a right of way to 
objects not originally contemplated by the parties, is looked 
upon unfavorably by the law. 16. 


See Hicuway; Evivence, 21. 
WIDOW. 


On the decease of any poor inhabitant of the commonwealth, the 


widow is allowed to retain, for the support and comfort of herself 
and family, such goods and chattels as would have been exempt 
from execution, during the life of the decedent, if they can be 
found in specie among his effects. Wood’s Estate, 1 Ashmead, 
314. 


WILL. 


1. 


= 
Ade 


In Pennsylvania, the subsequent birth of issue, is, in ¢tse/f, a 
revocation of a previous will, as it produces a change in the 
obligations and duties of the testator. Tomlinson v. Tomlinson, 
1 Ashmead, 224. 

At the common law, when a will had been proved only in com- 
mon form, without notice to those interested, the probate might 
be re-examined at any time within thirty years next after the 


probate. Noyes v. Barber, 4 N. H. Cas. 406. 
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3. 


Where the heirs at law were under the age of thirteen years, 
when a will was proved, and the executor named in the will 
made residuary legatee and testamentary guardian of the heirs, 
it was held that a probate of the will made before any other 
guardian of the heirs was appointed, could not have the effect 
of a probate in solemn form. Jb. 


WITNESS. 


rs) 


A person who is proved to have openly and repeatedly avowed 
that he had no belief in the existence of a God, cannot be ad- 
mitted to testify in a court of justice. Norton v. Ladd, 4 N. 
H. Cas. 444. 


. A witness cannot be compelled to answer a question, if his 


answer will expose him to a criminal prosecution. And he is 
not bound to testify to any particular fact, if a full account of his 
knowledge of such fact would so expose him. But if he volun- 
tarily state a fact, he is bound to state how he knows it, although 
in so doing he may expose himself to a criminal charge. The 
State v. K. 4 N. H. Cas. 562. 


See Evipence, 8, 9, 10. 
WRIT. 
Where a writ which had never been put on file, with the clerk of 


the court, by the plaintiff, has been lost, no leave to file a new 
writ will be granted to the plaintiff, without the consent of the 
defendant. Muttocks v. Bishop, 4 N. H. Cas. 439. 


to 
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AMENDED CONSTITUTION OF VIRGINIA. — 


The declaration of rights made in 1776, is prefixed to the 
amended constitution adopted in convention, January 15, 1830. 

Declaration of Rights. Art. 1. ‘'That all men are by nature 
free and independent, and have certain inherent rights, of which, 
when they enter into a state of society, they cannot, by any com- 
pact, deprive or divest their posterity, namely, the enjoyment of 
life and liberty, with the means of acquiring and possessing pro- 
perty, and pursuing and obtaining happiness and safety.’ 

2. That political power resides in the people. 3. That govern- 
ment is instituted for the common benefit, and a majority have a 
right to alter it. 4. That no set of men are entitled to exclusive 
transmissible privileges. 5. That the legislative and executive 
branches should be distinct from the judicial. 6. That elections 
should be free, and all members of the community have a right of 
suffrage, and none should be deprived of his property for public 
uses without his consent or that of the representatives of the people. 
7. That the laws ought not to be suspended without the consent 
of the legislature. 8. That in criminal prosecutions the crime 
charged ought to be specifically set forth, and the party accused, 
confronted with the witnesses and accusers, and have a right to 
produce witnesses in his favor, and be speedily tried; and not to 
be compelled to give evidence against himself; and that no man 
ought to be deprived of his liberty except by the law of the land 
and the judgment of his peers. 9. That excessive bail ought not 
to be required. 10. That search warrants ought not to be granted 
except on specification and sufficient proof. 

11. ‘In controversies respecting property and in suits between 
man and man, the ancient trial by jury is preferable to any other, 
and ought to be held sacred.’ 

12. ‘That the freedom of the press should be preserved. 13. 
That the militia is the proper and natural defence of a free state. 

14. The people have a right to uniform government, and there- 
fore no government separate from or independent of, the govern- 
ment of Virginia, ought to be erected or established within the 
limits thereof.’ 

15. That free government and liberty can be preserved only by 
adherence to justice, moderation, temperance, frugality, and virtue, 
and a frequent recurrence to fundamental principles. 16. That 
religious opinion should be free. 
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Amended Constitution. [The former constitution of Virginia 
was adopted in 1776. It is the shortest instrument of the kind 
among those of all the states. It occupies only four and a half 
duodecimo pages in the collection of Constitutions published at 
Philadelphia, 1828; omitting, however, the preamble and declara- 
tion of rights. ‘The amended constitution is a very concise instru- 
ment of the kind, consisting of about seven octavo pages, besides 
the preamble and bill of rights. ] 

The House of Delegates consists of one hundred and thirty-four 
members, to be chosen annually, of whom thirty-one are chosen by 
the counties west of the Alleghany Mountains, twenty-five by those 
lying between the Alleghany Mountains and the Blue Ridge ; 
forty-two by those lying east of the Blue Ridge and above tide-wa- 
ter ; and thirty-six by the counties, towns, cities, and boroughs, 
lying on the tide-water. A subdivision is made among the coun- 
ties of these several divisions. [By the old constitution, each county 
into which the state was divided at the time of its adoption, and 
the district of Augusta, chose two delegates, and Williamsburgh 
and Norfolk, and such other boroughs as might be incorporated 
with the right, chose one delegate each; any borough to be dis- 
franchised in case of a reduction of the number of its inhabitants 
having a right of suffrage, to less ‘ than half the number of voters 
in some one county in Virginia.’ 

The Senate consists of thirty-two members, chosen in so many 
districts, by a plurality of votes, of whom thirteen are chosen by 
the counties west of the Blue Ridge, and nineteen by those east. 

The delegates from the respective three great divisions and the 
senators from the respective two great divisions, above-mentioned, 
are to be reapportioned by the legislature at the expiration of every 
ten years; the number belonging to each of those divisions, is, 
however, not to be altered, until after 1841, when the legislature 
may, by a majority of two thirds, increase the whole number of 
delegates to one hundred and fifty, and that of senators to thirty- 
six. Art. 3, s. 2, 3, 4, 5. 

The qualifications of senators are, that they must be thirty-six 
years of age, actual residents in the districts for which they are 
chosen, and also have a right of suffrage in the election of the 
general assembly — of delegates, that they must be twenty-five years 
of age, actual residents and electors. Persons holding lucrative 
offices, and ministers of the gospel are not eligible as senators or 
delegates. Members of the Assembly are not to be appointed to 
any lucrative office. Art. 3, s. 6, 7, 8. 

All laws must originate in the house of delegates. Art. 3, s. 10. 
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Prohibitions. The right to the writ of habeas corpus is in no 
case to be suspended. No bill of attainder or ex post facto law, or 
law impairing the obligation of contracts, or by which private pro- 
perty is to be taken for public uses, without compensation, or 
abridging the freedom of speech or the press, is to be passed. No 
man shall be compelled to contribute to the support of, or attend 
religious worship at any place ; or suffer on account of his religious 
opinions. And no religious teste shall be prescribed, or any pre- 
ference given to any religious denomination. None shall be com- 
pelled to pay a tax for building houses of public worship. Art. 3, 
s. ll. 

Duels. The legislature may make the being concerned in a 
duel, a disqualification for holding a public office. Art. 3, s. 12. 

Impeachments. The governor, judges of the superior courts, 
and all others offending against the state by mal-administration, 
corruption, neglect of duty, or any high crime or misdemeanor, 
may be impeached by the delegates before the senate ; two thirds 
to concur in order to conviction ; and the penalty is to be only a 
removal from office; the party being nevertheless liable to indict- 
ment. Art. 3, s. 13. 

The qualifications of electors of members of Assembly are, that 
they must be resident white male inhabitants, twenty-one years of 
age, and have paid taxes to the state within twelve months pre- 
ceding the election, or be possessed of a certain small amount of 
income, or property in possession, remainder, or reversion. Pau- 
pers, persons of non compotes mentis, non-commissioned officers, 
soldiers and sailors in the service of the United States, and per- 
sons convicted of any infamous offence, are not entitled to vote for 
members of the assembly. Art. 3, s. 14. 

Votes are to be given viva voce. Art. 3, s. 15. 

The Governor is elected by the joint vote of the delegates and 
senators, and holds his office for three years.—Art. 4, s. 1. Must 
be thirty years old, a native citizen of the United States at the 
time of the adoption of the constitution, and a citizen of Virginia 
for five years at least previously to his election.—Art. 4, s. 2. 
His other duties are generally the same as those of executive offi- 
cers in the other states. He has no veto upon the acts of the 
assembly. 

Judiciary. ‘The judges of the supreme and superior courts are 
elected by the joint vote of both houses of assembly, and hold 
their offices during good behavior, are subject to removal by the 
concurrent vote of two thirds of both houses of assembly, and their 
salaries are not to be diminished during their continuance in office. 

Art.5,s 1—6 
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Justices of the Peace. The appointment of justices of the 
peace is left to be regulated by the law. Art. 5, s. 7. 

The Attorney-General is appointed by a vote of the two houses 
of assembly. Art. 5, s. 8. 

Clerks of the Courts are appointed by the judges. Art. 5, s. 8. 


Sheriffs are appointed by the governor, on a nomination by a 
vote of the counties. Art. 5, s. 8. 


‘onstables are appointed by the justices. Art. 5, s. 8. 


The Treasurer is appointed annually by the joint vote of the 
two houses of assembly. Art. 6. 





LEGISLATION. 


VIRGINIA. 


Acts passed by the General Assembly of Virginia at the session 
commencing December 6th, 1830." Two hundred and thirty-four 
public and private acts were passed at this session, one hundred 
and eighteen being of a public nature. Many of these acts were 
passed for the purpose of remodeling the different branches of the 
government under the amended constitution. Eleven resolves 
were passed at the same session. 

Ch. 1.—Elections. An act, consisting of sixty sections, makes 
particular regulations for the elections under the amended consti- 
tution. Many other acts were passed on the same subject in 
relation to particular counties, districts, and”boroughs. 

Ch. 3.—The salary of the Governor is $3,3331; that of the 
councillors $1000 each; of clerk of the council and keeper of the 
seals $1320; of the assistant clerk $1000; of the copying clerk 
of the council $700; of the door-keeper 2500. 

Ch. 7.—The clerks of the court of appeals are paid by fees. 

Ch. 8.—The salaries of the judges of the general court and the 
circuit superior courts are $1500 for each, and $4 for every twenty 
miles of travel. 

Ch. 4.— The Court of Appeals is to consist of a president and 
four judges, three to constitute a quorum. 

Ch. 11.—Concurrent Jurisdiction is given to the courts of the 
respective counties bounded on rivers, water-courses, or bays, 
between the opposite shores or banks.  s. 15. 
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Ch. 11.—The Jurisdiction of County Courts extends to cases 
amounting to $50, or 1500 pounds of tobacco. — s. 23. 

Ch. 11.—Contempts. The power of the several courts to issue 
attachments, and inflict summary punishments for contempts, ex- 
tends only to cases of misbehavior in presence of the court, or so 
near thereto as to interrupt or obstruct the administration of justice, 
or cases of threats of violence to the judges, jurors, officers, or 
witnesses ; or misbehavior of officers of the courts, or resistance by 
any officer, juror, party witness, or other person, to any writ, pro- 
cess, order, rule, decree, or command of the court. The fine, 
without the intervention of the jury, for obstructing the adminis- 
tration of justice, is not to exced $50, or the term of imprisonment, 
ten days; but in some aggravated cases may be tried by a jury, 
and the punishment determined by their verdict. The offence of 
resisting process, &c. is to be tried by jury, and the punishment 
determined by their verdict. 

Ch. 11.—Adamiralty Jurisdiction not transferred to the United 
States is given to the circuit superior courts. s. 26. 

Ch. 11.—Reserved Questions of Law may be referred by the 
circuit to the general court in criminal, but not in civil suits. _ s. 
27. [The succeeding sections make provisions on the subject of 
appeals, process, and legal proceedings generally, of which we 
shall notice only what may seem to be particularly striking. The 
sections 63, 64, and 68 are quoted entire. The provisions of these 
sections are very important; the subject of the last has been occa- 
sionally touched upon in this journal. | 

Ch. 11.—Special Pleas in the nature of Set-off. ‘In all actions 
at law, founded on contract, whether such contract be by deed or 
by parol, brought in the circuit superior courts of Jaw and chan- 
cery, &c. the defendant may file a special plea in bar, in the 
nature of a plea of set-off, alleging any such matter of fraud in the 
consideration, or in the procureinent of the contract, or any such 
failure in the consideration thereof, or any such breach of any 
warranty to him, of the title or the soundness of personal property, 
or any parcel of such property, for the price or value whereof he 
entered into the contract, whereon the action may be founded, 
as would entitle such defendant either to recover damages at law, 
in any form of action from the plaintiff, or the party to the con- 
tract under which the plaintiff claims, or to relief in equity, in 
whole or in part against the obligation of the contract upon him ; 
alleging also in such special plea, the damages by him sustained, 
by reason of the matter so specially pleaded, and verifying such 
special plea by affidavit in like manner as pleas of non est factum 
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are verified ; and such damages being proved and found by the 
jury, or so much as the jury may assess, shall be allowed and 
applied as a set-off against the plaintiff’s demand. And in all 
actions founded on any contract by deed, the defendant may file 
a special plea in bar, in the nature of a plea of set-off, alleging any 
such matters existing before the execution of the deed, or any such 
mistake therein, or in the execution thereof, as would entitle him 
to relief in equity, in whole or in part, against the obligation of 
the contract upon him: and alleging also, in such special plea, 
the amount to which he is entitled by reason of such pre-existing 
matters or mistakes, and verifying such special plea by affidavit in 
like manner; and such matters or mistakes being proved, and 
such amount being ascertained by the jury, the amount so ascer- 
tained shall be set-off against the plaintiff’s demand. And in all 
cases wherein the defendant, being allowed to file such special 
pleas as in this section mentioned and allowed, shall establish a 
just and legal demand against the plaintiff, greater in amount than 
the demand which the plaintiff shall establish against him, the 
same being found and ascertained by the verdict of a jury, it shall 
and may be lawful for the court to give judgment for the defendant 
against the plaintiff for the excess, with continuing interest thereon, 
or on so much thereof as may lawfully bear interest, to be com- 
puted from the date which shall be fixed by the verdict of the 
jury: Provided, That the court may grant new trials in such 
cases, as in all other cases: Provided always, That nothing in 
this section contained shall be construed to impair or anywise 
affect the obligation of any bond or other deed deemed voluntary 
in law, upon the party or parties thereto, his, her, or their heirs, 
executors, or administrators; and such voluntary bonds or deeds 
shall have the same force and effect, as if the provisions in this 
section contained had never been enacted.’  s. 62. 

‘In case of any such special pleas in bar, as in the next preced- 
ing section are mentioned and allowed, being pleaded by the 
defendant, the plaintiff, as he shall be advised, may take issue 
thereon, or may demur thereto, specially or generally, so as to 
submit the merits of such pleas, either as to the form or substance 
thereof, to the judgment of the court, in like manner as a plaintiff 
may demur to any other special pleas. And if any such special 
plea in bar as aforesaid, be tendered in court, the court may allow 
the same as good, or reject it as naught, or as not having been 
offered in due time, in like manner as the court may allow or 
reject any other pleas in bar. And, if the plaintiff, upon any such 
special plea as aforesaid being tendered and allowed, be advised 
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_ to make an issue upon the facts therein set forth, he shall reply, 

generally, that he ought not to be precluded from his action by 
reason of the matters in the plea set forth, in manner and form as 
they are therein pleaded, because the same are not true; and 
conclude such replication with a tender of issue, which shall be 
joined by the defendant; and, upon such issue being so tendered 
and joined, all legal evidence touching the matters in such special 
plea set forth, shall be admissible, and the whole merits of the 
case in such special plea stated, and all matters in avoidance 
thereof, which the plaintiff may adduce and prove, shall be tried 
and adjudged.’  s. 63. , 

‘If any such special plea in bar as aforesaid, shall be filed or 
tendered by the defendant, and the same shall be adjudged bad 
on demurrer, or rejected by the court as naught; or if, upon issue 
joined thereon, in manner aforesaid, such issue shall be found 
against the defendant; in such case, the defendant shall be barred 
of relief in equity upon the same matters in the plea alleged, unless 
he shall aver and prove, that owing to some surprise or accident, 
or to some fraud practised by the plaintiff or other person, justice 
was not done him at the trial, and that he had no opportunity of 
praying a new trial for such cause, at the term at which the trial 
was had. But, if the defendant entitled to such special plea in 
bar as aforesaid, according to the provisions of this act, shall not 
tender such plea, or attempt such defence, or if he shall tender 
such plea, and the same shall be rejected for not having been 
offered in due time, he shall not be precluded from his recourse 
to a court of chancery for such relief in equity, as he would have 
been entitled to if no such special plea as aforesaid had been 
allowed by this act.’ s. 64. 

Ch. 11.—Jnterrogatories and Discovery in actions at law. ‘Any 
party, plaintiff or defendant, in any action at law, pending in any 
county or corporation court, or circuit superior court, wishing a 
discovery from the adverse party, to be used in evidence at the 
trial of such action, may file written interrogatories to such party, 
and call upon him to answer the same in solemn form, on his oath 
or affirmation ; and if upon such interrogatories being filed, it shall 
appear to the court by the oath of the party filing the same, or oth- 
erwise, that answers to such interrogatories will be material evi- 
dence in the cause, and that the interrogatories themselves are 
pertinent, and such as the adverse party would be bound to an- 
swer unto upon a bill of discovery in a court of chancery, the court 
shall allow such interrogatories, and shall make an order requiring 
the adverse party to answer the same in writing, and in solemn form, 











1831.] Virgima. 181 


on his oath or affirmation ; and the answers to such interrogatories, 
being so given and filed, shall be evidence at the trial of the cause, 
in the same manner, and to the same purpose and extent, and upon 
the same conditions in all respects, as if they had been procured 
upon a bill in chancery for discovery, but no further or otherwise. 
And if the party to whom interrogatories shall be so propounded, 
and who shall be so required by the court to answer the same, shall, 
after reasonable notice, and a copy thereof served on him, fail to 
make answers to the same in manner aforesaid, or shall answer the 
same evasively, the court may attach him, and compel him to an- 
swer in open court; or it may continue the cause, and require 
more explicit and direct answers; or, if the party to whom such 
interrogatories shall be propounded, be defendant in the action, it 
may set aside his plea or pleas, and give judgment against him as 
by default ; or if he be plaintiff, may order his suit to be dismissed 
with costs ; as shall in the discretion of the court, seem most just 
and proper: Provided, That nothing herein contained shall pre- 
clude any party to such action from exhibiting his bill in chancery 
for a discovery, against any adverse party as heretofore, if he shall 
elect so to do: but any party having elected to file such interroga- 
tories, shall not be allowed afterwards to exhibit a bill in equity for 
discovery touching the same matters.  s. 68. 

Ch. 11.—Commissioners to take depositions, may issue sub poe- 
nas to the witnesses, and if they do not appear, may make return 
thereof to the court, and such proceedings may be thereupon had 
as if the witnesses had neglected to appear at court on summons 
for that purpose, and the witnesses so neglecting to appear shall 
also be liable in damages to the party on whose application the 
commission is issued. s. 80. 

Ch. 30.—Limitations. Writs of formedon in descender, re- 
mainder, or reverter, are to be brought within fifteen years after 
the right acerues ; femes covert and persons non compotes mentis to 
have five years to bring suit after their disability ceases. s. 1. 
Writs of right and possessory actions on the seizin or possession of 
an ancestor, are to be brought within twenty-five years, with a like 
reservation for married women and persons non compotes mentis. 
s. 2. 

Ch. 34—Hire of Slaves in dispute. Whenever a slave shall be 
recovered in detinue, and the defendant shall appeal, or prosecute 
a writ of error or supersedeas, and the judgment below be con- 
firmed, the plaintiff may recover the ‘ value of the hire’ of the 
slave, from the date of the first verdict, to be ascertained by a ver- 
dict upon a writ of inquiry, to be awarded in the court below 

VOL. VI.—NO. XI. 23 
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Ch. 37.—Duelling. Any person, who shall wilfully or malicious- 
ly, and by previous agreement, fight a duel with any weapon or 
instrument, the probable consequence of which might be death, 
and shall kill his antagonist, or any other person, or inflict a wound, 
of which the person wounded shall die within three months, shall 
be guilty of murder and suffer death by hanging; and his aiders 
and abettors are subjected to the same punishment. s.1. Persons 
having been concerned in a duel, are incapacitated for offices of 
trust or emolument, civil, military, legislative, executive, or judi- 
cial. s.2. And persons entering upon such offices are required to 
take an oath that they have not been, and will not be, concerned 
inaduel.  s. 3. 

Ch. 39.— Teaching free Negroes and Mulattoes, or Slaves. Free 
negroes or mulattoes remaining in the state contrary to law, are 
liable to be sold by the sheriff. s. 1. Meetings of free negroes or 
mulattoes to learn reading or writing, are declared to be unlawful, 
and are to be dispersed, and the offenders subjected to corporeal 
punishment, not exceeding twenty lashes, at the discretion of a 
justice of the peace. s.4. And white persons assembling with 
them for the purpose of instructing them, are liable to a fine not 
exceeding $50, and imprisonment not exceeding two months. s. 5. 
Any white person who, for pay, shall assemble with slaves, to 
teach them to read or write, shall be liable to a fine of not less 
than $10 or more than $100. s. 6. 

Ch. 40.—Sabbath Breakers and Disturbers of Religious Wor- 
ship. The part of the law of 1792 providing that any disturber of 
religious worship and sabbath-breaker, not able to pay the fine 
imposed by law, ‘shall receive ten lashes upon his or her bare 
back, well laid on,’ is repealed. 

Ch. 43.—Pilotage. ‘Every registered vessel owned by a citi- 
zen or citizens of the United States, or by the citizens or subjects 
of any foreign state, whose vessels are by treaty with the govern- 
ment of the United States, placed on the same footing as vessels of 
the United States, shall pay the following rates of pilotage, in lieu 
of those now established by law; to wit, from sea to Hampton 
Roads, $1 25 per foot; from Hampton Roads to sea, $1 per 
foot; from Hampton Roads to Norfolk and Portsmouth, 50 cents 
per foot ; from Hampton Roads to Sleepy Hole or Look Out, 75 
cents per foot; from Hampten Roads to Pagan Creek, 60 cents 
per foot; from Hampton Roads to James Town, or any place be- 
tween Pagan Creek and James Town, $1 per foot; from Hamp- 
ton Roads to City Point or Bermuda Hundred, or any place be- 
tween James ‘Town and City Point or Bermuda Hundred, § 2 per 
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foot; from Hampt6n Roads to Turkey Island, $2 12} per foot; 
from Hampton Roads to Warwick, or any place between Turkey 
Island and Warwick, $2.80 per foot; from Hampton Roads to 
Richmond, $3 per foot; Provided, nevertheless, That nothing 
herein contained shall be so construed as to compel the master of 
any vessel as is above mentioned, after he shall have arrived at 
Bermuda Hundred, to employ a pilot between Bermuda Hundred 
and Richmond.’  s. I. 

‘ That all foreign vessels not placed by treaty with the govern- 
ment of the United States on the same footing as the vessels men- 
tioned in the foregoing section, shall pay one fourth in addition to 
the rates of pilotage therein prescribed.’ s. 2. 

‘That the same rates of pilotage may be demanded for con- 
ducting a vessel from each of the places mentioned in the first 
section of this act to Hampton Roads, as are demandable for con- 
ducting such vessel from Hampton Roads to the said places re- 
spectively.’ s. 3. 

‘ That the rates of pilotage for ships of war, whether American 
or foreign, shall be the same as for merchant vessels of like draught, 
with fifty cents per foot additional for all such ships of war drawing 
more than eighteen feet.’ s. 4. 

Ch. 45.— Taking Oysters. Persons not resident in Virginia 
are prohibited from taking oysters in the waters within the state ; 
under a penalty of $100 for each offence; and a lien is given on 
the vessel and tackle used, to satisfy the judgment rendered for 
the penalty. 

Ch. 46.—Killing Wild Deer, between the first days of January 
and September, is prohibited. 

Ch. 47.—Red Foxes. The magistrates of each county are 
authorized to offer a reward for the destruction of red foxes. 

Ch. 54.—Tazes. Lands are taxed eight cents on the value of 
$100 ; houses and lots ‘in town’ $2 on every $100 yearly rent ; if 
‘improved,’ but ‘ not rented or occupied,’ eight cents on the value 
of $100, and the same if not ‘ improved;’ the tax on every slave 
above twelve years old, and not exempted for age or infirmity, is 
twenty-five cents; on every stallion or jackass, twice the price at 
which he serves a mare by the season; other horses and mules, 
six cents; a license for a public house or ordinary, $18, and also 
seven per cent. on the excess of the rent or annual value of the 
premises occupied, over $200; a pleasure carriage, stage coach, 
jersey waggon, carryall, with the harnesses, one per cent. on the 
value, not to exceed $2 on a four-wheel riding or pleasure carriage, 
or to be less than $1 on each stage coach, jersey waggon, or 
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carryall, nor Jess than fifty cents on a two-wheelpleasure carriage ; 
each writ of ejectment seventy-five cents; each subpoena in the 
superior court of chancery seventy-five cents ; on each supersedeas, 
habeas corpus cum causa, filing appeal, &c. to superior court, and 
on each certiorari from the general court tq the superior court, 
$150; on each declaration in ejectment in a county or corpora- 
tion court, fifty cents; for each certificate under the seal of a 
court of chancery, $1; a certificate of a notary public, $1 25; 
each certificate under the seal of the commonwealth, $2; for 
licenses to sell by wholesale and retail, $60; to sell lottery tickets, 
$500; on moneys authorized to be raised by lotteries in the state, 
one per cent. to be paid before the tickets are sold; for license to 
hawk and peddle goods, #20; for a license to exhibit a show in 
any county, $30; for a license to a broker, $60; to sell silver or 
plated ware, $20; the tax on retail traders is reduced in case of 
small sales; for a license to a pedler of clocks in any county, 
$20. 

Ch. 55.—The Excise and Export Duty on Tobacco is thirty 
cents on the hogshead. 

Ch. 56.—Appropriations. For the General Assembly, $115,- 
000; salaries and allowances to civil officers, $80,000; commis- 
sioners of the revenue and clerks, $28,500; criminal prosecutions 
and jails, $40,000; interest on the state debt and literary fund, 
$24,000; sinking fund, $500; contingent expenses of courts, 
including allowances to clerks, attorneys, sheriffs, and jailors, 
$ 30,000; pensions, $ 3,500; contingent fund, $ 10,000; militia, 
$ 12,000; internal expenses of the penitentiary, $ 4,000; salaries 
of officers of the penitentiary, $ 6,650; public guard in Richmond, 
$15,500; slaves executed and transported, $8,500; representa- 
tion to Congress, to state senate, $1,500; public warehouses, 
$ 1,000; civil prosecutions, including clerks’, sheriffs’, and 
marshals’ fees, $300; guard to the Lexington arsenal, $ 4,500 ; 
Western Lunatic Hospital, $8,500; that at Williamsburgh, 
$9,000; reports of cases in the courts of appeals, $4,000; 
governor’s house and furniture, $5,374; and some other appro- 
priations, amounting in the whole to $ 478,454. 

Ch. 59.—Revocation of Licenses. Licenses to store keepers 
and grocers may be revoked during the year for which they were 
granted, upon good cause shown.  s. I. 

Ch. 59.— Trading with Slaves without the consent of their 
masters is forbidden. — s. 52. 

Ch. 110.—Jnternal Improvement. ‘ 'The governor is authurized 
to employ a skilful engineer, whose duty it shall be, together with 
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the principal engineer of this state, during the present year, to 
examine James River from Richmond to Covington, and make an 
estimate of the probable cost of continuing the canal from Maiden’s 
Adventure to Lynchburg ; the probable cost of improving the river 
between those points by locks and dams; the probable cost of a 
railroad from Richmond to Lynchburg ; to make a similar exam- 
ination and estimate for the distance between Lynchburg and 
Covington ; to examine the country between James and Jackson’s 
Rivers, Roanoke and New Rivers, for the purpose of ascertaining 
the best route for a canal or railroad, between such points on 
those rivers as they may determine, and to make an estimate of 
the probable cost thereof, and to examine New River, from its 
point of union with the said canal or railroad, with a view to its 
improvement by each of the above modes, and to make an estimate 
of the probable cost thereof.’ 

Ch. 114.—‘ The ez-officio members of the board of public 
works are hereby authorized and required to direct the civil 
engineer of the state, or one of his assistants, during the pre- 
sent year, to examine and survey the Shenandoah River from 
its mouth to the highest point capable of navigation, and also the 
Shenandoah valley on each side of the Massanutten mountain, 
with a view of ascertaining the practicability and relative advan- 
tages and disadvantages of the improvement of said river by locks 
and dams, or by a canal, or of a railroad through the said valley ; 
and to estimate the cost of each method of improvement, and 
report the result of his examination to the said ex-officio members 
of said board, that such report may be laid before the next general 
assembly. s.1. The said engineer, or one of his assistants, is 
also directed to survey, as soon as previous engagements will 
permit, the south branch of Potowmac, and report upon the 
practicability and expediency of its improvement by canal, locks 
and dams, or otherwise.’  s. 2. 


Ch. 117.—‘ The board of public works, or the e2-oficjo mem- 
bers thereof, shall be, and they are hereby authorized and required 
to direct the civil engineer of the state, or such other as they may 
see fit to employ, at some period within the year eighteen hundred 
and thirty-one, to examine and survey Black Water River, from 
South Quay to its head, to ascertain the practicability of opening 
that river, and cutting a canal from Pagan Creek near Smithfield 
in Isle of Wight county, to some navigable point of said Black 
Water River, and from the head of the said Black Water River, 
to the Appomattax River, at or near the town of Petersburg ; and 
to report the advantages and disadvantages thereof to the said 
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board, that such report may be laid before the general assembly 
s. 1. 

Ch. 118.—‘ The ex-officio members of the board of public 
works are hereby required to direct the public engineer, as 
soon as shall be consistent with his previous engagements, to 
examine and survey the country between the town of Suffolk in 
the county of Nansemond, and Roanoke River, opposite to the 
town of Weldon in the state of North Carolina, and report an 
estimate of the probable cost of constructing a railroad from the 
said town of Suffolk to the said Roanoke, together with all the 
information relative thereto, which he may think calculated to 
enable the legislature to form a full, fair, and correct idea of the 
practicability, cost, and usefulness of said road, the distance and 
the length of time necessary to make the road.’ s. 1. 

No. 6.—Resolution. ‘The committee to whom was referred 
the resolution of the general assembly of Maryland, communicated 
by the governor, relative to the opening of a safe and direct navi- 
gation through the sounds which run parallel with the sea coast, 
by the construction of such canals as may be requisite for the 
purpose, between the Chesapeake bay at or near Cape Charles 
and Lewistown creek, on the bay of Delaware, and inviting the 
cooperation of this state and that of Delaware, in the improve- 
ment, respectfully report, that they have considered the resolution 
with the attention which it deserves, and duly appreciating the 
object proposed by it, beg leave to recommend the adoption of the 
following resolutions : 

‘Whereas the general assembly of Maryland have adopted a 
resolution communicated by the governor, relative to the opening 
of a safe and direct navigation through the sounds which run 
rarallel with the sea coast, and by the construction of such canals 
as may be requisite for the purpose, between the Chesapeake bay 
at or near Cape Charles and Lewistown creek, on the bay of 
Delaware, and inviting the cooperation of this state and the state 
of Delaware, in the improvement: therefore, 

* Resolved by the General Assembly of Virginia, That the gov- 
ernor of the commonwealth be, and he is hereby authorized to 
appoint a commissioner, or to direct the engineer of the state to 
meet any commissioners or engineers, who may be appointed by 
the states of Maryland and Delaware, to make a survey of the 
said sounds, and an estimate of the probable expense of opening 
the navigation proposed, to be submitted to the general assembly 
for its consideration hereafter.’ 

No. 8.—Resolution. ‘That the board of public works be re- 
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quested to cause the principal engineer to ascertain by surveys, 
the most eligible route for a railroad from Lynchburg to New 
River, and for a turnpike road from the last point, by Wythe 
court-house and Abingdon, to the Tennessee line, and the probable 
cost of each; or if other public duties engage the attention of the 
principal engineer, that they cause said surveys and estimates to 
be made by the assistant engineer authorized to be employed for 
the survey of the most eligible route of connecting the eastern 
and western waters.’ [Besides these surveys, provision is also 
made for examinations and surveys for various public roads. | 





LOUISIANA. 

Acts passed at the session at Donaldsonville commencing Jan. 
4th 1830. The acts are not distinguished by chapters or numbers. 

Guardians.—Any parent, being the natural tutor of his or her 
minor children, may, by giving a special mortgage, (approved of 
at a family meeting called for the purpose) of immoveable pro- 
perty, to secure the property of such children, discharge all his or 
her other property acquired, or to be acquired, from any mortgage 
or lien whatever, arising from said tutorship. 

Such parent must produce at such family meeting, a certificate 
from the register of mortgages specifying the mortgages, if any, 
existing on the property offered by him or her to be so specially 
mortgaged. s. 4. 

Insolvent Debtors to the State-—Any person sentenced to im- 
prisonment for a given time, and to pay a fine and costs, may, 
after having served out the time for which he was sentenced to 
imprisonment, take the benefit of the insolvent laws for the fine 
and costs, in the same manner as common debtors. 

Hawkers and Pedlers——Any individual trading as a pedler or 
hawker without license, shall be liable to a fine of not less than 
fifty, nor more than one hundred dollars. 

Teaching Slaves, or exciting them to discontent—Any person 
writing, printing, publishing, or distributing, any thing having a 
tendency to produce discontent among the free colored population, 
or insubordination among the slaves, shall, on conviction thereof, 
be punished with imprisonment at hard labor for life, or with 
death, at the discretion of the court. s. 1. 

Any person using language in any public discourse from the 
bar, bench, stage, or pulpit, or any other place whatsover, or in 
any private discourse or conversation, or making use of any signs 
or actions having such tendency as aforesaid, or being knowingly 
instrumental in bringing into the state any paper, book, or pamphlet, 
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having like tendency, shall, on conviction thereof, be punish- 
ed with imprisonment for not less than three, nor more than 
twenty-one years, or with death, at the discretion of the court. 
s. 2. 

Any person teaching, or permitting, or causing to be taught, 
any slave in the state, to read or to write, shall, on conviction 
thereof, be imprisoned for not less than one, nor more than twelve 
months.  s. 3. 

Internal Improvement.—Railroads. The Ponchartrain rail- 
road company is incorporated for the purpose of constructing a 
railroad from the city of New Orleans to Lake Ponchartrain, 
with exclusive privileges for the term of twenty-five years. 

Canals.—The Bellanger Canal Company was incorporated. 

The legislature of this state at their session begun in Donald- 
sonville on the third of January, A. D. 1831, and adjourned to, 
and continued in, New Orleans, passed fifty-five acts. 

No. 1.—Seat of Government changed from Donaldsonville to 
New Orleans after the eighth of January, A. D. 1831. 

No. 5.—WMississippi River. The delegation of the state in 
Congress were instructed to endeavor to procure from the General 
Government an appropriation for the purpose of deepening the 
mouth of the Mississippi, as being an object of importance to the 
commerce of the United States. 

No. 15.—Navy Yard or Depot. The delegation in Congress 
is instructed to urge and promote the establishment, by the General 
Government, of a navy yard or depot, on some of the waters of the 
Gulf of Mexico, and to recommend Pensacola as a suitable site 
for the same. s. I. 

No. 15.—Canal between the Bay of Pensacola and Mobile. The 
delegation in Congress is also instructed to urge upon the General 
Government the expediency and necessity of cutting a canal, fit 
for steam navigation, to unite the waters of the bay of Pensacola 
and Mobile, as affording the means of assistance for defence to 
New Orleans in case of invasion.  s. 2. 

No. 16.—College of Jefferson is incorporated with liberty to the 
subscribers to the institution to locate it in any part of the state. 

No. 18.—The ‘New Orleans Canal and Banking Company,’ 
incorporated with a capital of four millions of dollars, is authorized 
to construct a canal from the city of New Orleans to the Lake 
Pontchartrain. The charter is to continue until the year 1870. 
s. 4. The canal is to be commenced within one year after the 
choice of directors, and finished within three years from the time 
of its being commenced, or the charter is to be forfeited. It is to 
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be sixty feet wide at the surface of the water, and of sufficient 
depth to admit of the passage of vessels drawing six feet of water. 
s. 8. The ¢oll on vessels is not to exceed 37} cents per ton 
measurement. s. 10. In all hypothecary contracts entered into 
by any individual with the company ‘it shall be lawful for the 
wife of such individual to bind herself jointly and in solido with 
him,’ and her separate property is to be bound by such contract. s. 
23. The canal is to revert to the state at the expiration of thirty- 
five years from the passage of the act; and in consideration of this 
reservation, the capital of the bank is to be exempt from tax dur- 
ing that time. 

No. 17.—The Bank of New Orleans is incorporated with a cap- 
ital of $2,000,000, with a branch at Natchitoches, having a capi- 
tal of $200,000, and another at East Baton Rouge, with a like 
capital. ‘ And said corporation shall, on pain of the forfeiture of 
its charter, allow to al] persons and corporations keeping an ac- 
count with said bank, upon the balance of deposits, from day to 
day or time to time, an interest of one cent per day on $100.’ s. 6. 
The bills are not to be of a denomination less than five dol- 
lars. s. 13. The legislature may appoint a committee to examine 
the state of the bank. s. 16. The bank is to pay to the state a 
tax of $3000 a year. s. 19. 

No. 19.—The College of Franklin is incorporated, of which the 
governor of the state and judges of the supreme court are made 
trustees ex officio. 

No. 44.—Education. The legislature appropriate the sum of 
fifteen thousand dollars annually, for the period of four years, for 
the benefit of the Colleges of Louisiana, Jefferson and Franklin, 
to be equally divided between them. 

The College of Louisiana is required to educate and board 
gratis, fifteen students, to be sent by the Governor of the State. 
Not more than one to be sent from the same senatorial district. s. 2. 

No. 37.—Legitimation. So muchof the article 217 of the civil 
code, as abolishes all other modes of legitimation except that by 
marriage, is repealed, and fathers or mothers may legitimate their 
natural children by acts, declaratory of their intention, made before 
a notary and two witnesses — provided, that this is not to be con- 
strued to enable a white parent to legitimate a colored child, nor 
to prevent a free person of color from legitimating his colored child- 
ren—and provided the natural children are the issue of parents, 
who might, at the time of conception, have contracted marriage — 
and provided, that there do not exist, on the parent legitimating 
his natural offspring, ascendants, or legitimate descendants. 

VOL. VI.—NO. XI. 24 
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No. 55.—Railroad. The West Feliciana Railroad Com- 
pany is incorporated for the purpose of constructing a railroad 
from the river Mississippi, near St. Francisville, to the boun- 
dary line dividing the state of Louisiana from the state of Missis- 
sippi, running on the route deemed most practicable, towards 
Woodville, in the state of Mississippi. 





SOUTH CAROLINA. 

At the session in December, 1829, the General Assembly of 
South Carolina passed twenty-eight acts public and private, those 
of both descriptions being published indiscriminately. Numerous 
reports of committees and resolutions are also published with the 
statutes, the most important of which we shall notice. 

Ch. 1.—T ares. On lands generally, and lots and houses in 
towns, the tax is thirty cents on the value of $100; slaves, sixty 
cents each; free negroes, mulattoes, and mustizoes, between 
fifteen and fifty years of age, (excepting such as are incapable of 
gaining a livelihood) $2; on ‘ factorage, employment, faculties, 
and professions, whether in the profession of the law, the profits 
be derived from costs of suit, fees, or other sources of professional 
income, and on the amount of commissions received by vendue- 
masters and commission merchants,’ (clergymen, schoolmasters, 
schoolmistresses, and mechanics, excepted) sixty cents on #100. 
s. 1. Persons residing out of the state to be taxed in a double 
proportion for any property held by them in the state. s.2. On 
public shows and exhibitions in any place not within a borough, 
town, or city, $5 per day, to be paid to the clerks of the courts, 
and in case of non-payment ‘ the clerk of the court, or any justice 
of the peace, is authorized to issue execution for double the amount 
of the tax against the body or goods of the person liable to pay it ;’ 
stock in trade, excepting articles of domestic growth or production, 
sixty cents on $100; license to sell lottery tickets of lotteries not 
authorized by the laws of the state, $100; on the Pheenix Insur- 
ance Company, #4,000; ten per cent. on the amount of premiums 
of insurance by policies in which companies or individuals out of 
the state are underwriters. s.3. Transient persons to pay their 
tax within five days after the first of January. s. 13. 

Ch. 2.—Salaries. Governor, 23,500; judges of the court of 
appeals, $3,500 each; one judge of the common pleas, $2,572, 
the others $2,500 each; attorney-general, $1,200; controller- 
general, $1,500; circuit solicitors, $700; clerks of the two 
houses of assembly, $1,230 each; messengers, door-keepers of 
the assembly, $250 each; president of South Carolina College, 
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$3,000; four professors, $2,000 each; president’s assistant, and 
two tutors, $1,000 each. s. 1. 

Ch. 2.—F'ree Schools. $37,000 is appropriated for this object. 
s. 2. 

Ch. 2.—Loan for a Canal and Railroad» $100,000 is voted 
to be loaned by the state to the South Carolina Canal and Rail- 
road Company, at an interest of five per cent. per annum, the 
whole to be repaid within seven years. s. 15. 

Ch. 3.—Broad Tires. Carts and waggons drawn by one or two 
horses, mules, or oxen, and stage-coaches, having wheel-tires of 
four inches or more in breadth, are exempted from tolls on the 
public turnpikes. s. 7. 

Ch. 24.—Stealing fish from fish traps is punished by a fine not 
exceeding 200 dollars, or imprisonment not exceeding six months. 
s. I. 

In the reports and resolves annexed to the laws we notice the 
following. 

Revenues and Expenditure. The controller-general estimates 
the amount of revenue requisite to meet the expenditures for 1830, 
to be 230,382 dollars, and he makes the following estimate of the 
amounts likely to accrue from the different subjects of taxation. 
Viz. 








279,112 negroes at 60 cts.each, $167,473 20 
1,311 free negroes at $1 50 each,! 1,966 50 
$2,544,336 goods at 50 cts. on $100, 12,721 68 
746,642 income at 50 “ . 3,733 21 
10,896,536 lots and houses at tT “ s 27,241 34 
10,145,667 lands at 2 . 25,364 16 
238,500 09 

Add miscellaneous income 20,000 00 








Total estimated revenue 258,500 09 

Schools. The number of schools, to the support of which the 
state contributed, was 513, number of scholars 5,361, the amount 
paid for this purpose by the state, 35,309 dollars. 

Public Debt. The debt of South Carolina is stated by the 
committee on that subject to be 670,000 dollars; to the extin- 
guishment of the interest on which the committee say that the sums 
accruing to the state from the bank will be fully adequate, besides 
leaving a surplus of 25,000 dollars per annum to be carried to the 
credit of the sinking fund, which now amounts to 363,000 dollars, 


' These were taxed 2 each. 
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and which, in 1840, when the first great instalment of the state debt 
will become due, will, as the committee estimate, amount to 
913,000 dollars, though a reduction from the previous rate of 
taxation should be made, and such a reduction is accordingly 
made in the act laying the tax, which is above noticed. 

Justices of the Peace are appointed by a resolve of the General 
Assembly, a great number of names of persons in different parts 
of the state being inserted in the same act. 


NEW JERSEY. 


Acts passed at the sessions in October and November, 1830, 
and January and February, 1831. These acts are not numbered 
by chapters or otherwise. 

Salaries. Of the governor, 2000 dollars ; chief justice of the 
supreme court, 1200 dollars; associate justices of the same court, 
1100 dollars each ; treasurer, 1100 dollars ; reporter, 200 dollars ; 
attorney-general, 80 dollars ; president of the council and speaker 
of the house of assembly, 3 50 each per diem ; members of the 
council and assembly, 3 dollars each ; clerks of the two branches, 
3 50 per diem each. 

Mutual Relief Society. An act of incorporation is granted to 
anumber of citizens of Cumberland county, who have ‘ formed 
themselves into a society for the purpose of raising a fund suffi- 
cient for the relief of each other in case of disease, age, or acci- 
dent.’ Another act of the same description is passed. 

Railroad Company. The Paterson and Hudson River Railroad 
Company is incorporated ; twenty per cent. of the shares to be 
paid at the time of subscribing for the stock. The route is from 
Paterson to Weehawkim, and thence to Hudson River opposite to 
New York. The rates of toll are not to exceed six cents per 
mile, per ton, for goods, and the same for passengers, in carriages 
of the company, and half that rate in other carriages, and any per- 
son is to have the right of using his own carriage on the road, 
subject to the regulations of the company. After the expiration 
of fifty years the state is to have a right to take the road at an ap- 
praised value. 

A charter is also granted to a company to construct a railroad 
connecting the Morris Canal with the Paterson and Hudson River 
Railroad. 

The Camden and Amboy Railroad Company is authorized to 
transfer to the state 1000 dollars of its stock, and permit the state to 
appoint one director, and pay the state ten cents for each passen- 
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ger transported on the railroad from the Delaware to Raritan Bay, 
as a substitute for the rateable tax on passengers reserved in the 
charter of incorporation. 

The Elizabeth Town and Somerville Railroad Company is in- 
corporated, with a stock of 200,000 dollars, with liberty to increase 
it to 400,000 dollars. The route is from Somerville to Elizabeth 
Town. ‘The tolls are limited to the same rate as those on the 
Paterson and Hudson River Railroad. ‘ As soon as the net pro- 
ceeds of the road shall amount to seven per cent. upon its cost, 
the company is to pay the state one half of one per cent. annually, 
upon the cost of the road.’ The state reserves the right to sub- 
scribe for 25,000 dollars of the stock. 

The West Jersey Railroad and Transportation Company is in- 
corporated. The capital is to be 500,000 dollars, with the liberty 
of increasing it to 2,000,000; five per cent. is to be paid on sub- 
scribing. This route is from the Delaware River, in the county 
of Gloucester, or from some point in the Camden and Amboy 
Railroad, to some point on said river in the township of Penns 
Neck, in the county of Salem. The rates of toll are limited to 
eight cents per mile for the transportation of goods, and ten cents 
per mile for passengers. The state reserves the right to assume 
the road at the expiration of forty years, at an appraised value. 
The state is to receive a tax of five cents for each passenger, and 
eight cents a ton on merchandise, transported on the railroad. 

Religious Institution of the State's Prisoners. 'The keeper of 
the state prison is directed to ‘ admit religious and well inclined 
persons, of any denomination of Christians, who may feel it a duty, 
on the Sabbath day to perform divine service, and give such other 
instruction to the prisoners, as shall tend to their benefit.’ 

Legalizing Acknowledgments. A commissioner for acknow- 
ledging deeds, having taken acknowledgments without first being 
‘ qualified into office,’ an act was passed declaring the acknow- 
ledgments so taken to be valid. 

Map of the State. The sum of 1000 dollars is voted for one 
hundred copies of Gordon’s Map of the state, as an encourage- 
ment to the publisher. 

Appointment of Clerk. It is provided that the clerk of the 
court of chancery shall be appointed by the legislature at a joint 
meeting, and shall hold his office for five years. 

Taz on a Mill Power—Corporation. The legislature reserves 
the right to tax the company chartered to create a water power at 
Trenton, not exceeding one half of one per cent. on its capital 
stock. 
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Sale of Mortgaged Estates. In case of money loaned on mort- 
gage becoming due, the mortgaged premises may be sold on exe- 
cution to satisfy the mortgage, unless the mortgager show cause to 
the contrary on scire facias by the mortgagee. 

Schools. The sum of 20,000 dollars is appropriated annually 
for the support of schools, to be divided among the several coun- 
ties in the proportion of the state tax paid by the counties respect- 
ively ; and among the several schools of each town in the propor- 
tion of the number of scholars in each. 

Revenue. The amount of revenue raised for the year 1831, is 
40,000 dollars, assessed on the following subjects, viz. 10 dollars 
on each stud horse ; other horses and mules three years old, ac- 
cording to the discretion of the assessors, not over 6 cents each ; 
lands not exceeding 100 dollars on a hundred acres, houses and 
house lots not to be included, but assessed upon a valuation ; mer- 
chants, shopkeepers, and traders, not exceeding 10 dollars each; 
fisheries, not over 10 dollars ; each run of stones in grist-mills, not 
over 6 dollars ; cotton factories not over 30 dollars ; sail duck fac- 
tories not over 10 dollars; woollen factories not over 10 dollars ; 
carding machines, propelled by water or steam, and not connected 
with factories, not over 3 dollars; cupola furnaces, not over 10 
dollars ; other furnaces, not over 8 dollars ; forges not over 6 dol- 
lars ; rolling and slitting mills, not over 10; paper mills, not over 
8 dollars ; snuff mills, not over 9 dollars ; powder mills, not over 
15 dollars; oii mills, not over 9 dollars ; fulling mills, not connect- 
ed with any factory, not over 4 dollars; ferries and toll bridges, 
not over 20 dollars; tanneries, not exceeding 30 cents on each 
vat ; every single man, not over 2 dollars, unless his rateable estate is 
taxed over that sum, and in case of its being so taxed, he is not 
liable to this capitation tax ; slaves under sixty years old, and able 
to labor, not over 1 dollar; distilleries of spirits, not over 35 dol- 
lars; other distilleries, not over 10 dollars; coaches and chariots 
not over 5 dollars ; phaetons, coaches, or four-wheeled chaises, with 
steel or iron springs, not over 4 dollars; four-horse stage waggons, 
not over 5 dollars; two-horse stage waggons, not over 2 dollars 
and 50 cents; covered waggons with a frame or fixed top, not over 
1 dollar; two-horse chaises, or curricles, or riding chairs, with 
steel springs, not over | dollar and 50 cents; gigs, riding chaises, 
sulkeys, and pleasure waggons, not over 75 cents; dearborn wag- 
gons, with springs, not over 75 cents ; printing, bleaching, and dye- 
ing establishments, not over 5 dollars ; glass factories, not over 5 
dollars. ‘The whole real and personal estates of the inhabitants 
liable to be taxed, are to be valued, and the excess of the amount 
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of tax to be raised over what is raised by the above excise | cer- 
tainties| is to be levied upon the estates generally. 

President Jackson. Among the resolutions is one eulogizing 
President Jackson, in which the legislature resolve, ‘that we 
remember with sentiments of gratitude, his distinguished services 
for his country in the second struggle for the rights of liberty and 
independence ; that we applaud the intelligence of the people who 
raised him to the highest office in the gift of a free nation; that 
upon a fair and full view of his official conduct since he has been 
President, we pronounce him to have answered our best expecta- 
tions,’ &c. 

Besides the acts and resolves above referred to, there are twelve 
authorizing executors or others to sell real estates; thirteen 
incorporating, one steam-boat company, one aqueduct, two insur- 
ance, one banking, one turnpike, one cemetery, two bridge, one 
mill, one manufacturing, and two fire companies; eight for the 
relief of persons; one for divorce ; five for dividing or settling the 
boundaries of towns; eight for draining or improving lands; and 
one concerning the militia. 





KENTUCKY. 

At the session begun December 6th, 1830, five handred and 
seventy-five acts were passed, most of them, however, upon sub- 

. jects only of local interest. 

Ch. 510.—Soldiers of the Revolution. Clerks of the several 
courts are forbidden to charge any fees for affixing the seal of 
office to the testimonials of soldiers of the war of the Revolution, 
respecting services performed by them during that war. 

Ch. 520.—Billiard Tables. The laws authorizing the licens- 
ing of billiard tables are repealed. All persons are forbid to set up 
billiard tables, and after the licenses already granted shail expire, 
those heretofore set up are to be suppressed. s. 2. The penalty 
for violating the law is 100 dollars; s. 3. and imprisonment until 
the fine is paid. s. 4. Justices of the peace are authorized to 
issue warrants to search places where there is any suspicion of a 
billiard table being kept. s. 6. 

Ch. 521.—Conveyances. Persons out of the state may acknow- 
ledge deeds of lands in the state ‘ before any judge or justice of a 
superior or inferior court of the county, district, or place, where 
they reside, and if either of the grantors in any such deed be a 
FSeme covert, it shall and may be lawful for such judge or justice to 
examine said feme privily and apart from her husband, whether 
she, of her own free will, acknowledges said deed, and consents 
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that it may be recorded ; and such acknowledgment by the grantor 
or grantors in said deed, together with the acknowledgment and 
' privy examination aforesaid of the feme, if there be a feme, being 
certified by such judge or justice under his hand, with a certificate 
of the clerk of the court to which said judge or justice belongs, 
with the seal of his office annexed, that said judge or justice is an 
acting judge or justice of his court, shall be effectual to pass all 
the estate and dower, which said grantor or grantors had in the 
land conveyed.’ s. 1. 

‘ That all powers of attorney, acknowledged before any judge or 
justice of a court, or mayor of a city, by husband and wife, resid- 
ing out of this state, where the judge or justice, or mayor of a city, 
shall certify, that he hath taken the acknowledgment of the hus- 
band, and that he hath privily and apart from her husband, 
examined the wife, and that she declared, on such privy examina- 
tion, that she did freely and voluntarily, without the threats or 
coercion of her husband, acknowledge the same, and desired that 
her acknowledgment and privy examination, should be certified 
to the proper officer, to record it in this state, shall be as good 
and effectual, to enable the agent to convey any land or estate 
therein, or to relinquish the dower of the feme, as if the feme were 
an unmarried woman. Provided however, That the power, to 
make any such deed good and effectual, against creditors and 
purchasers, shall be recorded in the office of the clerk of the court 
of appeals, general court, or that of the county where the land lies, 
at or before the time required for the recording of the deed, in the 
proper office, that shall be executed under any such power: 
And, provided further, that the mayor shall certify the acknow- 
ledgment, under the seal of his mayoralty; and the clerk of the 
court, where the judge or justice shall certify the acknowledg- 
ment, and of the court of which he shall be a judge or justice, 
shall also annex a certificate, that the person signing himself a 
judge or justice, is such, and that due faith and credit is due to 
his official acts, as well out, as in court.’ -s. 3. 

‘ Aldermen of cities shall have the same power to take the 
acknowledgments of deeds, and the relinquishment of dower, 
of persons living out of the state, that justices of the peace have, 
and their acts certified under their hands, together with the certifi- 
cate of the recorder, or other proper officer of the city, under the 
seal of his office, if he has one, and if he has none, then under his 
private seal, shall be as effectual as if the deed had been acknow- 
ledged before two justices of the peace, and certified by the clerk 
of their court.’ s. 4. 
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‘It shall be lawful for any person, residing in a foreign country, 
wishing to convey lands in this state, to acknowledge a deed before 
a mayor of a city, or a consul of the United States, residing in 
such country, or before the chief magistrate of such state or 
country ; and any deed, duly authenticated by such officer, taking 
the same, in the manner he usually authenticates his official acts, 
shall be as effectual as if the deed had been acknowledged in the 
United States, and certified agreeably to the laws in force; and 
all such officers as shall so take the acknowledgment of the hus- 
band, shall have the like power to take the privy examination of 
the feme, and certify the same. Provided, however, That all such 
deeds shall be recorded within two years after the acknowledgment, 
or proof made by the number of witnesses required by Jaw, in the 
proper office of this state, to be binding on creditors, or purchasers 
without notice.’ s. 5. ; 

Powers of attorney to convey lands may be acknowledged in 
the same manner as deeds of cffveyance. s. 8. 

Ch. 532.—Improvements. Seaters, or persons who have settled 
upon and improved lands belonging to the state, are entitled to 
preemption, if they choose to purchase on notice given. s. 1. 

Ch. 548.—Guardians. ‘Upon information that a guardian is 
mismanaging the estate of his ward; the county court shall sum- 
mon such guardian to appear and settle the accounts of his ward, 
and they may, in the discretion of said court, continue or remove 
such guardian.’ 

Ch. 555.—An executor is authorized by an act of the legislature 
to convey lands in pursuance of an agreement of his testator. 





ILLINOIS. 


At the session of the General Assembly in 1830-31, one hun- 
dred and thirty-seven acts were passed ; of which one hundred and 
nineteen are public acts. They are published in a volume con- 
taining one hundred and seventeen pages. Twenty-four of the 
public acts are for the opening or changing public roads. The 
Treasurer’s report which is attached to the volume, states the re- 
ceipts into the treasury, for the two years ending November 30, 
1830, to be €84,440 55. 

Auctioneers. An act was passed requiring auctioneers and all 
venders of merchandise to take out licenses from the county court, 
renewable annually. Cock pedlers are to get special licenses. 

Bridges. A number of acts were passed authorizing the build- 
ing of bridges by individuals and public bodies. 

Canal. A board of commissioners, appointed by the previous 

VOL. VI.—NO. XI. 25 
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general assembly, to superintend the excavation of a canal between 
Lake Michigan and the Illinois River, was re-organized, and some 
preliminary arrangements authorized ; but no efficient fund pro- 
vided for carrying the work into operation. 

Clerks. An act was passed requiring clerks of courts to reside 
at the respective county seats. 

Counties. Eight new counties were established. 

Court of Probate. The jurisdiction of the judges of probate 
was extended, so as to give them jurisdiction, concurrently with 
the circuit courts, in all cases, without regard to the amount in 
controversy, when an executor or administrator is a party defend- 
ant, and when he must necessarily be sued as such. 

Zducation. Nothing. done. . 

Estates of Male Convicts. An act was passed directing that 
the estates of male convicts confined in the Penitentiary, shall be 
managed by trustees, during the term of confinement. 

Guardians are required, by affMct of this session, to cause their 
wards to be educated ; and if there are no friends, or the guardian 
neglects to educate them, the probate court is to put them out to 
other persons for that purpose. 

Incorporation of Towns. A general act was passed authorizing 
the inhabitants of any towngcontaining not less than 150 white 
male residents, to become incorporated by a vote of two thirds of 
the number present at a town meeting, to be called for the pur- 
purpose ; of which ten days notice shall have been previously given. 
At a subsequent meeting trustees are to be elected, and re-elected 
annually, who have the ordinary powers of such bodies ; and such 
corporation may be dissolved at any annual election, by a vote of 
two thirds of the white male residents. Six months residence en- 
titles a person to a vote in either case. In case of dissolution, the 
funds, if any, go into the county treasury. 

Legislature. ‘The number of members was increased from 54 
to 83, and apportioned among the counties according to the ratio 
of population. 

Loan. The governor was authorized to borrow $100,000, to 
be used for the payment of the notes of the State Bank, the charter 
of which has expired, and for the ordinary purposes of revenue. 

Matrimony. ‘The bonds thereof were dissolved, by special act, 
in the cases of twenty-four couples, therein named, who had be- 
come dissatisfied with that state. 

Minors. ‘ Hereafter minors may bring suits, in all cases what- 
ever, by any person they may select as their next friend.’ The 
person acting as next friend is personally bound for all costs which 
may accrue against such minor. 
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Penitentiary. At a previous session the building of a Peniten- 
tiary had been authorized, and the building being now in progress, 
an act was passed for the regulation and government of this insti- 
tution. The criminal code was modified so as to substitute con- 
finement in the Penitentiary, in place of the punishments hereto- 
fore inflicted. On conviction, the measure of punishment hereto- 
fore fixed by the court, is to be prescribed by the jury. A warden 
is to be elected biennially by the legislature, who is to give bond 
for the faithful performance of his duties, and receive an annual 
salary of $600. The governor and senate appoint four inspectors 
every two years, who, together with the warden, constitute a board 
of inspectors, to whom the general supervision of the Penitentiary 
is entrusted. Persons under 18 years of age are not to be confined 
in the Penitentiary. 

Reports of the Supreme Court. 'The governor is authorized to 
subscribe for 150 copies of the Reports of the Supreme Court of 
[llinois, which are about to be published. 

School Lands. An act was passed containing a variety of pro- 
visions contemplating a sale of the school lands. 

The compensation to the officers and members of the legislature 
for this session, was as follows: To the speakers of the senate and 
house of representatives, each 5 dollars per day : To the members 
of senate and house of representatives each 3 dollars per day, for 
each day of the session, and three dollars for every twenty miles 
travel in going to and returning from the seat of government: To 
the secretary of the senate, and principal clerk of the house, 5 dol- 
lars per day: To the enrolling clerks, 4 dollars per day. 





DELAWARE. 

The legislature of this state, at its session in January, 1830, 
passed fifty statutes. 

Ch. 1.—Entering up Judgment on Confession-bonds. The clerks 
of the supreme court and the prothonotaries of the court of com- 
mon pleas, on the application of any person holding a bond, in 
which judgment is confessed, or which contains a warrant for an 
attorney at law or other person to confess judgment, shall, without 
the agency of any attorney or declaration filed, enter judgment 
against the persons who executed the same, for the amount ap- 
pearing on the face of the instrument to be due, with such stay of 
execution as may be mentioned therein, particularly entering on 
their dockets the date and tenor of such instrument. 

Ch. 25.—Ezxecutors and Administrators. When any executor 
or administrator, who has been removed from his office, refuses to 
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deliver up to his co-executor or administrator, or his successor, the 
books, papers, or any unadministered property in his hands be- 
longing to the estate of the deceased, the chancellor may, on a 
hearing of the parties, order such executor or administrator to de- 
liver up the same, and enforce such order by sequestration or 
attachment, and the chancellor may proceed in like manner against 
any executor or administrator of a deceased executor or adminis- 
trator, who shall refuse to deliver up any such property, in his 
hands, belonging to the estate of the first testator or intestate. 





MARYLAND. 

The legislature of this state, at its session in December, 1829, 
passed two hundred and thirty-eight statutes, and seventy-four 
resolutions. 

Ch. 39.—Amendment of Sheriff’s Returns. Where any sheriff, 
coroner, or elisor, who has taken any goods, chattels, lands or 
tenements, by virtue of any writ of fieri facias, shall die, resign, 
or remove from the county, before the same are sold by virtue of 
said writ, and the same shall be insufficiently or informally de- 
scribed in the schedule returned by such officer, the county courts, 
or any judge thereof, during the recess of the court, are authorized 
and directed to amend the schedule, so as to describe with sufli- 
cient certainty such property. 

Ch. 51.—Assignees of Choses in Action may sue at law in their 
own names, where the assignment is made in writing, reserving 
to the debtor all the rights of defence he might have had at the 
time, and before notice, of such assignment. 

Ch. 197.—Militia in the City of Baltimore. In lieu of all 
other parades, all officers, non-commissioned officers, privates, and 
musicians, of the third brigade, shall meet for inspection and 
militia duty, once a year in the month of May. 

Ch. 216.—The Guardianship of Female Minors shall cease 
when such minors attain the age of eighteen, or are married. s. 5. 

The guardian shall, when they attain the age of eighteen, or are 
married, render a final account to the orphans’ court, and deliver 
up, agreeably to the court’s order, to said ward, or her husband, 
if she be married, all the property in his hands belonging to said 
ward. s. 6. 

Ch. 219.—Evidence. Private laws and resolutions, published 
by the authority of the state, may be proved by the private statute 
book, in the same manner as the public laws. 

Ch. 220.—Pleading. Any defendant, in an action of debt on 
a bond with a collateral condition, where the declaration does not 
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disclose the particulars of the plaintiff’s demand, may, with leave 
of court, rejoin, to any replication in such case, as many several 
matters as he may deem expedient. 





NORTH CAROLINA. 

The legislature of this state, at its session held at Raleigh, in 
the years 1829-30, passed one hundred and forty-nine acts. 

Ch. 1.—State Bank. Its charter is extended for the term of 
three years, viz. from January, 1835, to January 1838, under 
certain limitations and provisions, for the purpose of enabling it to 
wind up its concerns gradually. 

No new loans are to be made after 31st December, 1834. s. 2. 

No new loans are to be made on accommodation paper, or notes 
payable at longer periods than three equal instalments of ninety 
days each, after the first of September, A. D. 1830. s. 3. 

After 31st December, 1832, the bank is not to issue any bills 
under the denomination of five dollars. s. 4. 

On the renewal of any debt contracted by loan or discount now 
existing, a greater instalment than one twentieth part of the present 
amount of the debt every ninety days, shall not be required, pro- 
vided that said instalment be punctually paid as it becomes due, 
and that the officers of the bank shall always judge of the sufficiency 
of the securities offered, and provided that this section shall not 
apply to any debt which has been contracted under an engagement 
to be paid more speedily and by larger instalments. s. 6. 

The stock of the bank may be received in payment of debts at 
a reasonable value, to be fixed on by the stockholders, and to be 
approved of by the public treasurer, and the stock so received 
shall be considered as extinguished, and forming no part of the 
capital. s. 7. 

Ch. 5.—Sheriffs for each county are to be elected by the free 
white men entitled to vote for members of the House of Commons. 

The election is to be under the inspection of persons to be 
appointed by the county court at its session next before the election, 
and the returns are to be made to the said county court, who shall 
declare (at their session next after the election) the person having 
the greatest number of votes, to be elected. And if two or more 
persons shall have the greatest number of votes, and an equal 
number, the said court shall choose from them one to act as 
sheriff. s. 2. 

Such elections are to take place every two years. s. 4. 

The person elected is required to give bonds, and in case of his 
failing so to do, the said court is to appoint another sheriff. s. 5. 
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Any sheriff, so elected, if convicted of any misdemeanor in 
office before the superior or county courts, may be removed from 
office by either of said courts at their discretion, as a part of his 
punishment. s. 8. 

Ch. 9.—Bigamy. Whenever any person convicted of this 
crime, under the act of 1790, shall be entitled to the benefit of 
clergy for the first offence, the court, before whom such person 
may be convicted, may sentence the offender to be fined and 
imprisoned, and to receive one, or more than one, public whipping, 
and to be branded on the left cheek with the letter B; provided, 
that if any female shall be convicted of such crime, it shall be 
discretionary with the court to inflict all or any of the aforesaid 
punishments, branding excepted. 

Ch. 19.—Legitimation. The superior court or court of pleas 
and quarter sessions of the county where the putative father of 
any illegitimate child or children, resides, may, on the petition in 
writing of such putative father, and on its appearing from the oath 
of the petitioner and such other evidence as they may require, that 
the petitioner has intermarried with the mother of said child or 
children, or that the mother is dead, and such petitioner, the reputed 
father, thereupon declare and pronounce sueh child or children 
legitimate. 

The effect of such legitimation shall extend no farther than to 
impose upon the father all the obligations which fathers owe to 
their lawful children, and to enable the child to inherit from the 
father only, lands whereof the father may die seized in fee simple, 
and to transmit the same, and to receive a distribution of the 
personal estate of the father, in the same manner as if born in 
lawful wedlock. s. 3. 

Ch. 23.—Sureties, or their representatives, who may discharge 
in whole or in part the debt of their principal, shall have the same 
priority against the assets in the hands of the representative of the 
principal, for their claim, as the creditor, whose demand they have 
thus in whole or in part discharged, would have had. 

Ch. 28.—Femes Covert. The judges of any of the superior 
courts of the state, on the petition of any married woman, praying 
that alimony may be decreed to her, and that all property subse- 
quently acquired by her may be secured to her, may, if they think 
proper, decree that such petitioner may sue and be sued in her 
own name, without joining her husband, in the same manner as 
if she were a feme sole. 

Ch. 35.—Canals. The Lake Drummond and Orapeake Canal 
Company is incorporated for the purpose of cutting a navigable 
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canal from Lake Drummond, in the state of Virginia, to the south 
side of the Orapeake Swamp, in North Carolina. 

Whereas certain persons are desirous to promote the undertak- 
ing, and are willing to subscribe sums of money to be paid on 
condition the said works are completed, but do not wish to have 
any property therein; the said company may take such subscrip- 
tions, and on the work being completed, in case of a refusal on 
the part of such subscribers, the said company may sue for and 
recover the same, by an action of debt, in any court of record in 
the state. s. 13. 

The company is allowed to take tolls on condition only, that 
said canal is made sixteen feet wide and five feet deep, and capable 
of being navigated by vessels drawing three feet of water. 

Ch. 125.—Patrols. It is made the duty of every captain of a 
militia company, every six months to appoint six fit and proper 
persons, twenty-one years of age at least, and not addicted to 
intoxication, to act as patrol for six months, one of whom shall be 
competent to act, and whose duty it shall be to patrol their respec- 
tive districts at least once in two weeks, and oftener if necessary ; 
and such patrol shall inflict not more than fifteen lashes on the 
bare back of any negro or mulatto slave whom they may find 
beyond their master’s or mistress’s premises, without a written 
permission from such master or mistress, designating the place or 
places to which such slave is permitted to go. 

Revenue and Expenditure. The treasurer’s account is annexed 
to the laws, by which it appears that there was in the treasury 
November 1, 1828, 93,343 dollars, and collected during the year, 
101,821 dollars, of which 12,110 dollars accrued from a tax of 
one per cent. on banks, and about 8,000 dollars from dividends 
on bank shares and other stocks belonging to the state, and about 
64,000 dollars from taxes collected by the sheriffs; of this last 
sum the amount received from the tax on lands was 24,585 dollars ; 
town property, 1,363 dollars; polls, 27,446 dollars; stud horses, 
1,505 dollars; gates, 784 dollars ; artificial curiosities, 423 dollars; 
natural do. 324 dollars; billiard tables, 940 dollars; stores, 6,196 
dollars; pedlers, 902 dollars. 

The disbursements, amounting in the whole to 121,151 dollars, 
were made, among other objects, for the general assembly 29,704, 
dollars; executive, 3,040 dollars; executive council, 37 dollars; 
judiciary, 23,878 dollars; congressional elections, 527 dollars; 
state do. 1,396 dollars; pensions, 880 dollars; surveying lands, 
1,165 dollars; instalments in the Roanoke Navigation Company, 


15,000 dollars ; contingences, 4,476 dollars; treasury notes, 17,781 
dollars. 
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Internal Improvement Fund. 'The amount received, including 
what was in the treasury at the beginning of the year, was 21,389 
dollars; the amount expended during the year, 12,949 dollars; 
leaving a balance of this fund of about 8,000 dollars. 

Literary Fund. 'The auction tax, proceeds of sales of vacant 
lands, and tavern license tax, with the dividends on certain stocks, 
owned by the state, are appropriated to this fund, which amounted, 
November 1, 1829, to 16,308 dollars. 





PENNSYLVANIA. 

The legislature of this state, at its session in 1829-30, passed 
one hundred and ninety-four statutes and twelve resolutions. 

No. 89.—Hawkers and Pedlers are required to give bonds with 
sureties in the sum of five hundred dollars, for their good behavior, 
and satisfactory evidence of their honesty and good moral charac- 
ier, before they can procure a license. 

They are prohibited from selling at public auction, whether hav- 
ing a license or not. s. 2. 

No. 146. Sheriffs may go out of their own county and serve 
any process, in an adjoining county, in suits instituted for the 
recovery of damages for any trespass, or for the abatement of any 
nuisance, committed on real estate situated in their own county, 
by non-residents therein. 

No. 34. Tin and Clock Pedlers are forbidden to hawk or ped- 
dle any kind of tin or japanned ware, or clocks, from place to place, 
without license, under a penalty of fifty dollars. _ The clerks of the 
courts of quarter sessions of the respective counties, are to grant 
licenses, under the seal of the court, to hawk one year, to appli- 
cants, on their producing satisfactory evidence of their good moral 
character, and a receipt from the county treasurer for thirty dollars 
paid by them for such license. 

No. 41.—Paper Currency. No bank shall shall issue any note, 
bill, check, &c. of any denomination between five and ten, ten and 
twenty, or twenty and fifty dollars. 

No. 116.—Landlord and Tenant. Any lessor of lands or ten- 
ements, in case his lessee neglects and refuses to pay his rent 
according to his agreement, and there are not goods on the pre- 
mises sufficient to pay the same, may, by a summary proceeding 
before two justices of the peace, cause the possession of the pre- 
mises to be delivered up to him. 

No. 159.—(Co-obligors and Joint-debtors. In suits against co- 
obligors, copartners, &c. where the process has been served upon 
a part of them only, a judgment recovered against those served with 
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process, shall be no bar to a recovery in any subsequent suit against 
those, upon whom no service had been made. Sec. 2. A judg- 
ment confessed by one or more of such co-obligors, copartners, &c. 
shall be no bar to a recovery in any suit against those who refuse 
to confess judgment. 

No. 63.—Inland Navigation. Every boat navigating canals, 
is to be weighed at the weigh lock nearest to the place of its 
departure, and in case of increasing load after its departure, 
notice is to be given of the same to the lock keeper, at the first 
lock it may arrive at after such increase, otherwise toll is to be 
charged for such increase for the whole distance. s. 1. 

Such boats are to have a guard and plate of iron attached to 
the keel, and extending under the rudder, so as to cover the 
opening between the stern-post and rudder, and effectually prevent 
the line of any other boat from entering the same opening, under 
a penalty of twenty dollars for every offence. s. 3. 

A light must not be carried in the bows of such boats during 
the night. s. 4. 

No setting-pole or shaft pointed with iron, or other metal is to 
used in such boats. 

No. 71.—Appropriations for Canals and Roads. The sum of 
$ 3,459,532 is appropriated towards completing the contracts 
made upon the different lines of the canals and railroads. 

Surveys are to be made of routes over the Alleghany Mountain 
by a portage road. s. I. 

Survey to be made for a canal from the west branch canal to 
Lewisburg, and for one from Harrisburg to the Susquehannah 
River. s. 4. 

No. 42—Canals. The Penn Creek Navigation Company is 
incorporated for the purpose of making a canal for the passage of 
Penns Creek, from Pennsylvania canal to Klicknersdam at New 
Berlin. 

No. 51.—Railroads. The Philipsburgh and Juniata Railroad 
Company is incorporated for the purpose of laying a single or 
double track railroad from the Pennsylvania canal, near the 
mouth of the little Juniata, to the coal mines in the vicinity of 
Philipsburg. 

No. 145.—The Tuscarora and Cold Run Tunnel and Railroad 
Company is incorporated for the purpose of making a single or 
double track railroad and tunnel through the Sharp Mountain 
from Skell’s mill to Cold Run. 

No. 165.—Middle Port and Pine Creek Railroad Company is 
incorporated for the purpose of making a single or double track 

VOL. VI.—NO. XI. 26 
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railroad from the Schuylkill valley railroad, near Middle Port, to 
the Schuylkill canal near the mouth of Pine Creek. 

No. 190.—The Lykens Valley Railroad Company is incorpo- 
rated to make a single or double track railroad from Millesbury to 
Short Mountain. 

No. 194.—The Beaver Meadow Railroad Company is incorpo- 
rated to make a single or double track railroad from Beaver Meadow 
coal mines to the river Lehigh at any place above Mauch Chunk. 

No. 172.—Railroad and Canal. The Wallenpaupack Improve- 
ment Company is incorporated for the purpose of making a canal 
or railroad from the Delaware and Hudson canal, near the mouth 
of the Wallenpaupack, to the neighborhood of Cobb’s Gap, thence, 
if thought expedient, to any coal beds on the western side of the 
Moosic or Lackawannock Mountain. 

No. 9.—Resolutions. Revised Code. Three commissioners 
are to be appointed to revise, collate, and digest, all such public 
acts and statutes in force in the state, as are general and permanent 
in their nature. 

Said commissioners are to collect and reduce into one act, the 
different acts and parts of acts, which, from similarity of subject, 
ought to be so arranged and consolidated ; to divest said acts of 
all redundant phrases and useless verbiage ; to distribute the acts 
systematically ; to omit all acts or parts of acts that have been 
repealed, or supplied by subsequent acts, or expired by their own 
limitation; and to suggest to the legislature such contradictions, 
omissions, or imperfections, as may appear, and the mode in which 
they may be supplied, reconciled, or amended ; to designate such 
acts or parts of acts as ought to be repealed, and recommend the 
passage of such new ones as such repeal may render necessary. s. 2. 

Said commissioners are to report whether it would be expedient 
to introduce any, and, if any, what change in the forms and mode 
of proceeding in the administration of the laws. s. 3. 





NEW HAMPSHIRE. 

Forty-nine statutes, public and private, and eleven resolutions, 
were passed at the June session, 1830. 

Ch. 1.—Commissioners to take Acknowledgments. The gov- 
ernor is authorized to appoint commissioners in any of the other 
states to take acknowledgments of deeds, to continue in office 
during the pleasure of the governor. s. 1. Each commissioner is 
required to take and subscribe an oath or affirmation before a 
judge of the superior court of the state in which such commissioner 
shall reside, well and faithfully to perform the duties of such ap- 
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pointment; and the certificate of the oath is to be filed in the 
office of the secretary of state of New Hampshire within six months 
after the time of taking the same. 

Ch. 3.—Appointment of Town Clerk. In case of the vacancy 
of the office of town clerk, by death, resignation, removal out of 
the town, or otherwise, the selectmen are authorized to appoint 
one to fill his place. 

Ch. 4.—Conveyances by the State by officers or agents author- 
ized to make the same, are required to be recorded in the office 
of the secretary, and are declared to be void if not so recorded. 

Ch. 7.—Road Commissioners. The act passed in 1824 ap- 
pointing road commissioners, is repealed, and the jurisdiction of 
the laying out, straightening, and widening roads, revested in the 
common pleas. 

Ch. 13.— Duties of Clerks of Corporations. Clerks of corpo- 
rations are required to furnish any stockholder or creditor, on 
being so requested, and a fee being tendered, a copy of any vote 
or resolve of the corporation ; clerksgof banks are excepted. 

Ch. 18.—Salaries, &c. The salary of the governor is $1,200; 
of the secretary of state, $800; treasurer, $600; members of the 
council, #2 per diem, during the session of the genéral court, and 
$ 2 5U at other times, and ten cents a mile travel ; president of the 
senate and speaker of the house, $2 50 per diem; members of the 
senate and house, $2 per diem; clerks of the senate and house, 
$ 2 50 per diem; and one day extra allowed to make up the rolls; 
the travel in each case to be ten cents per mile. 

Ch. 20.—Tazes. The sum of forty-five thousand dollars is to 
be raised by a general assessment. 

Ch. 41.—The tax on polls of persons from 18 to 70 years of 
age (except those from 18 to 21 enrolled in the militia, paupers, 
and idiots,) $1 10; stud horses, $10; other horses, five years 
old, 50 cents ; four years old, 35 cents ; three years old, 20 cents ; 
two years old, 10 cents ; jacks, three years old, kept for the use of 
mares, $5; jills, three years old, 50 cents; two years, 30 cents ; 
mules, five years old, 50 cents ; four years, 35 cents ; three years, 
20 cents ; two years, 10 cents ; oxen, five years, 30 cents; four, 20 
cents ; cows, four years old, 15 cents; neat stock, three years old, 
8 cents a head; two years, 5 cents; sheep, one year old, 1 cent ; 
orchard land that will, one year with another, yield ten barrels of 
cider or perry, 20 cents; arable Jand sufficient to produce twenty- 
five bushels of corn, 20 cents; mowing land sufficient to produce 
a ton of English hay, or other hay equivalent, 20 cents ; pasture 
Jand enough to keep one cow, 20 cents; mills, carding machines, 








208 Legislation. [July, 


wharves, ferries, and toll-bridges, to be estimated at one twelfth 
part of their net yearly income, after deducting repairs; other 
lands at one half of one per cent. of their value ; stock, or property 
of tanners, curriers, blacksmiths, or other tradesmen, employed in 
the business of their trades, and all stock in trade of merchants, 
shopkeepers, reckoning the same at the average value thereof for 
a year, one half of one per cent. ; bank shares at one half of one 
per cent. of their value; money at interest over what the party pays 
interest for, three quarters of one per cent ; property in the public 
funds at the same rate ; chaises, sulkeys, coaches, and other four- 
wheel carriages of pleasure or for the conveyance of persons, at 
one half of one per cent. of their value. 

Ch. 55.—Copyright of the Revised Laws. It is enacted that 
Isaac Long, Jr. and his legal representatives, shall have the sole 
and exclusive right of publishing the laws of the state as lately re- 
vised, for the term of ten years. s.2. The penalty for infringing 
this right by publishing, $500 ; and s. 3, the penalty for selling or 
offering for sale other copies than those published by Long, is from 
20 to $100, to be recovered to the use of the state on indictment ; 
and the party is also liable in damages to the holder of the copy- 
right. But his right is secured to him on condition that he sup- 
plies the market at the price of $3 50 per volume, no description 
of the paper, type, or mechanical execution, being however given. 

New Edition of the Statutes. The state takes 600 copies of 
the new edition of the statutes. In the law giving Mr. Long a 
copyright, this edition is called the ‘ revised laws ;’ but the resolve 
providing for the distribution of the copies taken by the state, says 
that the work is a new edition, arranged and published under the 
superintendence of commissioners, or, as they are described in the 
resolve, ‘ a committee,’ appointed by the governor. 

Deaf and Dumb. Fifteen hundred dollars is appropriated for 
the education of indigent deaf and dumb children belonging to the 
state, at the Hartford Asylum. 

Imprisonment for Debt. The governor is authorized, by a re- 
' solve, to appoint three commissioners, to take into consideration the 
subject of the existing laws in relation to imprisonment for debt, 
and the subject of the law in relation to insolvent debtors, and 
report at a subsequent session what measures they deem it expedi- 
ent#or the legislature to take. 

Among the other acts passed, were, 1 for the suppression of lot- 
teries ; 1 to charter a bank ; 4 fire companies; 1, an Atheneum ; 
1, an Academy; 1, a savings’ bank; I, a religious society; 1, a 
theological institution; 2, libraries; 2, aqueduct companies; 2, 
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lumbering companies; 1, a company for improving lands; 1,a 
manufacturing company ; 2 acts were passed concerning the mili- 
tia; 1, for the distribution of infantry tactics; 2, directing the 
times and places for holding courts ; 3, respecting towns; 1, relat- 
ing to the literary fund; 5, for the relief of persons ; 1, relating to 
firewards ; and 1, changing the names of persons. 





SHORT REVIEWS AND NOTICES. 





The Case of the Cherokee Nation against the State of Georgia ; 
argued and determined at the Supreme Court of the United States, 
January Term, 1831. With an Appendix, containing the 
Opinion of Chancellor Kent on the Case; the Treaties between 
the United States and the Cherokee Indians ; the Act of Con- 
gress of 1802, entitled,‘ An Act to regulate intercourse with the 
Indian Tribes, §c.’; and the Laws of Georgia, relative to the 
country occupied by the Cherokee Indians, within the boundary 
of the State. By Ricnarp Perers, Counsellor at Law. Phil- 
adelphia. John Grigg. 1831. pp. 286. 


We are glad that Mr. Peters has published this interesting case 
separately from the rest of his reports. It is in many respects one 
of the most important cases which has ever been brought before 
the Supreme Court. The parties were a nation, not a member of 
the Union, on one side, and one of the great States of our confed- 
eracy on the other. The question presented to the court was, 
whether it could interfere to protect the persons, property, and 
even the national existence of the plaintiffs, against the acts of the 
defendants which threatened them with destruction. A deep feel- 
ing in favor of the Cherokees had been exhibited throughout the 
greater part of the country; and the conviction was general, that 
the character of our own nation was seriously implicated, if not in 
the decision of the case before the court, yet in the result of the 
controversy between these Indians and Georgia. 

Mr. Peters, justly estimating the strong desire which would be 
generally felt for a full account of this case, has given the argu- 
ments of the counsel and other subsidiary matter, at unusual 
length. The following are the contents of the volume. 

‘The Bill filed on behalf of The Cherokee Nation v. The State 
of Georgia; The Supplemental Bill; Argument of Mr. Sergeant ; 
Argument of Mr. Wirt; The Opinion of the Court, delivered by 
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Chief Justice Marshall; The Opinion of Mr. Justice Johnson ; 
The Opinion of Mr. Justice Baldwin ; The Dissenting Opinion of 
Mr. Justice Thompson, concurred in by Mr. Justice Story; Ap- 
pendix, No. I. Containing the Opinion of Chancellor Kent; Ap- 
pendix, No. II. Containing the Treaties between the United States 
of America and the Cherokee Nation; Appendix, No. III. Contain- 
ing the Act of Congress passed 1802, entitled, “ An Act regulating 
Intercourse with the Indian Tribes, &c.;” Appendix, No. IV. 
Containing the Acts passed by the Legislature of Georgia, relative 
to the country occupied by the Cherokee Indians, within the 
boundaries of the State of Georgia.’ 

We shall give only a very succinct outline of the case. 

The action was a bill in chancery, brought by the Cherokee 
nation of Indians against the State of Georgia, praying for an 
injunction to restrain that State, and its governor, attorney-general, 
judges, sheriffs, &c., and all other officers, from executing and 
enforcing the laws of Georgia, or serving process in the Cherokee 
territory. 

The bill set forth that the Cherokees were a foreign state, 
sovereign and independent from time immemorial; that they have 
occupied the soil on which they now reside from time immemorial. 
It then sets out the charter of Georgia; shows that the title of the 
English by first discovery could not affect the rights of the Cher- 
okees ; refers to the treaties of the Cherokees with the English 
and with the United States; and argues from the general character, 
as well as of from particular parts cited, of the treaties with the 
United States, that they have always been recognised by Great 
Britain and the United States as a sovereign and independent 
state. The bill proceeds to state that treaties under the constitu- 
tion are a part of the supreme law of the land, refers to the passage 
of the constitution which prohibits any state from passing any law 
impairing the obligation of contracts, declares that treaties are 
contracts; and refers to the constitution as giving Congress an 
exclusive power to regulate commerce with the Indian tribes, and 
to the laws for regulating intercourse with the Indians. The bill 
complains that the State of Georgia, in violation of the treaties, 
and of the constitution, and of the law of 1802, had passed certain 
acts, copies of which were exhibited with the bill, to make their 
territory a part of the State of Georgia, and to extend the jurisdic- 
tion of the State over it. The severe provisions of some of these 
laws are recited. The complainants aver that the laws of Georgia 
are void as repugnant to the constitution, treaties, and laws of the 
United States. The bill then gives a sketch of the history of the 
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compact made between the United States and Georgia in 1802, 
and of the ineffectual attempts which had been made to purchase 
the Cherokee territory, and complains that Georgia intends to drive 
the Cherokees from their lands by the moral force of her laws, and 
that the president had refused to protect them. The law which 
provided for an exchange of lands west of the Mississippi for In- 
dian lands on this side of the river is next referred to, and the bill 
specifies the reasons (and they seem to us conclusive ones) why 
the Cherokees are unwilling to exchange their lands. After this 
the bill states at length some of the aggressions on the persons and 
property of the Cherokees which have been committed under the 
laws of Georgia, and alleges that the complainants are irremediable 
at common law; that by the constitution original jurisdiction is 
conferred upon the supreme court in controversies between a 
state and a foreign state; that treaties are the supreme law of the 
land, &c. The bill concludes by praying that the State of Georgia, 
her governor, attorney-general, &c., may be enjoined and prohib- 
ited from executing the laws of that State within the boundary 
of the Cherokee territory, or interfering in any manner with the 
rights of self-government possessed by the Cherokee nation; that 
the two laws of Georgia, of 1828 and 1829 may be decreed to be 
unconstitutional and void, and that the State, and all her officers, 
agents, and servants, may be forever enjoined from interfering 
with the lands, mines, and other property, real and personal, of 
the Cherokee nation, or with the persons of the Cherokee people, on 
account of any thing done in the Cherokee territory ; and that the 
claims of Georgia to the possession, government, or control of the 
lands, mines, and other property of the Cherokee nation, may be 
declared to be unfounded and void. 

A supplemental bill set forth several new laws of Georgia, passed 
in December, 1830, and several fresh outrages committed under 
the authority of the state. 

Notice was given to the State of Georgia that a motion for an 
injunction against the state would be made before the Supreme 
Court of the United States, on March 5, 1831, on the grounds 
stated in the bill. 

The State of Georgia did not appear, and Mr. Wirt and Mr. 
Sergeant argued in favor of the motion for an injunction. The 
report of Mr. Sergeant’s speech in the volume before us is a mere 
outline, that of Mr. Wirt is given more fully, and exhibits a com- 
plete mastery of the case, extensive research, logical reasoning, 
and earnest eloquence. We shall not attempt even an analysis of 
these able arguments. The points, however, which were made 
in the case, may be very briefly stated. 
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1. The supreme court has jurisdiction of the case, under the 
second section of the third article of the constitution of the United 
States, limited afterwards by the eleventh amendment. ‘The 
judicial power shall extend to all cases in Jaw and equity arising 
under this constitution, the laws of the United States, and treaties 
made, or which shall be made under their authority, &c. to contro- 
versies between two or more states, between a state and citizens 
of another state, between citizens of different states, between 
citizens of the same state claiming lands under grants of different 
states, and between a state or the citizens thereof, and foreign 
states, citizens, or subjects.’ ‘In all cases affecting ambassadors, 
other public ministers, and consuls, and those in which a state 
shall be a party, the Supreme Court shall have original jurisdiction. 
In all the other cases before mentioned, the Supreme Court shall 
have appellate jurisdiction, both as to law and fact, with such 
exceptions and under such regulations as Congress shall make.’ 
The Cherokees, one of the parties, being a foreign state, and the 
other party being a state, gives jurisdiction to the courts of the 
United States, and one of the parties being a state, the Supreme 
Court has original jurisdiction. 

Mr. Wirt sums up his argument, to show that the Cherokees 
are a foreign state, as follows: 

‘1. Is allegiance the test? Then are they a foreign state ; 
for they owe no allegiance to any other government than their own. 

‘2. Is recognition by treaty the test? Then are they a foreign 
state ; for they have been so recognised by the government of the 
United States, from the treaty of Hopewell in 1785 down to the 
present day. 

‘3. Is the right to hold the exclusive possession of their territory, 
and to give the supreme law upon it, the test? Then are they a 
foreign state ; for every branch of the government of the United 
States has concurred in according to them these rights. 

‘4. Is the right to make legitimate war upon the United States 
the test? Then are they a foreign state ; for all our treaties with 
them, and all our practice under those treaties, admit this right as 
unquestionable. 

‘5. Is individual alienage the test? Then are they a foreign 
state ; for all our treaties, laws, and constitution, admit that they 
are not citizens of the United States, and, if not citizens, they are 
necessarily aliens, there being no middle class recognised by our 
political institutions. 

‘6. Is the language and reason of this constitutional provision 
the test? Then are they a foreign state ; for by the language they 
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are a foreign state, if foreign to our confederacy: and by the 
reason they are a foreign state; since standing upon a national 
compact with the United States, they have a right to the jurisdic- 
tion of the national court in the exposition of that contract. 

‘7. Are civilization, religion, agriculture, and a capacity for 
self-government essential to the consummation of their character as 
a foreign state? 'Then are they a foreign state; for according to 
the allegations of the bill they are at least upon a par with their 
white neighbors in these respects, whose political existence as a 
state is not to be questioned. 

‘ Thus they unite in themselves every test which, according to 
the law of nations, is deemed essential tu the constitution of a 
foreign state. If we look to the specific clause of the constitution 
under question, and construe it either by its letter or reason, we 
are conducted to the same conclusion that they are a foreign state. 
If we regard the test which has been heretofore presented by this 
court itself, a@ recognition by our own government ; this too con- 
curs in repeated and solemn acts, in affixing the same character to 
them, that of a foreign state.’ 

A sufficient case was presented for the exercise of judicial power. 
The rights of the Cherokees, which were secured to them by 
treaties with the United States, were the right of self-government 
in their own territories, and the right of property against all inter- 
ference. ‘The wrongs of which they complained were the viola- 
tion of these rights to the extent of their total destruction and 
extinction. 

3. The case requires the specific remedy of an injunction. 


The court decided that they had no jurisdiction of the case, and 
therefore denied the motion for an injunction. 

The points in which a majority of the court agreed according 
to the opinion delivered by Chief Justice Marshall, are the follow- 
ing: 

1. The Cherokees constitute a state, that is, a distinct political 
society. 

2. But they are not a foreign state within the meaning of the 
constitution; and therefore cannot maintain an action in the 
courts of the United States. 

This last perhaps is the only point which can be considered as 
decided by the court. The rights of the Cherokees, in regard to 
Georgia and the United States, are not questioned in any part of 
this opinion. ‘The Chief Justice, however, intimates that the 
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court, even if it had jurisdiction of the parties, could not give the 
relief claimed in the bill. 

‘ A serious additional objection exists to the jurisdiction of the 
court. Is the matter of the bill the proper subject for judicial 
inquiry and decision? It seeks to restrain a state from the forcible 
exercise of legislative power over a neighboring people, asserting 
their independence ; their right to which the state denies. On 
several of the matters alleged in the bill, for example on the laws 
making it criminal to exercise the usual powers of self-government 
in their own country by the Cherokee nation, this court cannot 
interpose ; at least in the form in which those matters are presented. 

‘That part of the bill which respects the land occupied by the 
Indians, and prays the aid of the court to protect their possession, 
may be more doubtful. The mere question of right might perhaps 
be decided by this court in a proper case with proper parties. But 
the court is asked to do more than to decide on the title. The bill 
requires us to control the legislature of Georgia, and to restrain 
the exertion of its physical force. The propriety of such an 
interposition by the court may well be questioned. It savors too 
much of the exercise of political power to be within the proper 
province of the judicial department. But the opinion on the point 
respecting parties makes it unnecessary to decide this question. 

‘If it be true that the Cherokee nation have rights, this is not 
the tribunal in which those rights are to be asserted. If it be 
true that wrongs have been inflicted, and that still greater are to 
be apprehended, this is not the tribunal which can redress the 
past or prevent the future.’ 

Mr. Justice Johnson, who coincided with the majority of the 
court, gave a separate opinion. He doubted whether the Cherokees 
could be properly considered a state, but was clear that they were 
not a foreign state. He also thought that the case was of such a 
character that the court could not interfere even if it had jurisdic- 
tion of the parties. 

Mr. Justice Baldwin also delivered an opinion coinciding in its 
conclusion with that of the majority of the court. He maintained 
that the Cherokees were not a sovereign state, and therefore that 
there was no plaintiff in the case. 

Mr. Justice Thompson delivered an opinion dissenting from the 
majority of the court, in which opinion Mr. Justice Story concurred. 
The following are his conclusions in his own language. 

‘Upon the whole, [ am of opinion, 

‘1. That the Cherokees compose a foreign state within the 
sense and meaning of the constitution, and constitute a competent 
party to maintain a suit against the state of Georgia. 
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‘2. That the bill presents a case for judicial consideration, 
arising under the laws of the United States, and treaties made 
under their authority with the Cherokee nation, and which laws 
and treaties have been, and are threatened to be still further violat- 
ed by the laws of the state of Georgia referred to in this opinion. 

‘3. That an injunction is a fit and proper writ to be issued, to 
prevent the further execution of such laws, and ought therefore to 
be awarded. 

‘ And I am authorized by my brother Story to say, that he con- 
curs with me in this opinion.’ 





Srabb’s History of English Law. An American edition of 
this work has recently been published at Burlington, Vermont. 
The editor has added in the notes, a translation, into English, of 
all the Latin and law-French passages. In this translation a 
lawyer is struck with the novelty of a note explaining tenants in 
capite to mean ‘tenants in chief (i. e. holding directly from the 
king) ;’ and non compos mentis, ‘of nonsane memory.’ ‘These 
phrases, and many others that are translated in these notes, seem 
to be too familiar to every one who would be likely to read a history 
of English Law, to need explanation. But in passages of greater 
length, especially those in law-French, the reader not versed in 
the varieties of blackletter, is obliged to the editor for supplying 
him with the sense in English, which would often hardly reward 
him for the trouble of spelling it out in the quoted language of the 
original. And the other translations of the more familiar passages 
do not occupy any considerable part of the pages, and so do not 
make any material ground of objection to the edition; to such 
readers as have no occasion to resort to them, and to readers not 
at all skilled in Latin or law-French, if any such should take up 
the volume, all the notes will be convenient. 

The editor says he has added some references to those of the 
author, but those are, we presume, not numerous. ‘The only other 
addition is a table of abbreviations used in the references to 
English law books. 

The American editor expresses a wish that Mr. Crabb ‘had 
been somewhat less negligent in his style ;’ but we confess that 
we have not observed any instances of negligence worthy of notice. 
If words are used in their proper meaning, and the sense is plainly 
expressed, this seems to be all that is requisite in a law book as 
far as mere style is concerned. If measured pauses, and well- 
rounded periods, as in Blackstone’s Commentaries, can be added, 
it is some recommendation of an elementary treatise, but in law 
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books generally, the gratification of the reader’s ear, is a matter of 
slight importance. 

The second edition of Reeves’s History of the law was published 
in 1787, in which year his preface is dated. The first edition had 
been published in separate volumes successively. In a note to the 
second edition,' under the marginal title alienation, he answers 
some objections which had been made to his account of the feudal 
law, as not sufficiently full ; but which he vindicates on the ground 
that it occupies a just proportion of the work, according to the 
importance of the subject. In this note he makes a remark which 
is perhaps too characteristic of English jurisprudence. After 
saying that he had given a history of feuds as they existed in 
England, and further than this they did not come within his plan, 
he says, ‘Those who study the history of the English law must 
tread in the footsteps of the old English lawyers; but these lead 
not to the Books of Feuds, much less to Craig or Corvinus. The 
lawyers of this country, like the people, impatient of foreign inno- 
vations, soon moulded the institutions of Normandy into a new 
shape, and formed a system of feuds of their own. The usage 
and custom of the country became the guide of the courts, who have 
invariably rejected with disdain all arguments from the practice 
of other countries.’ This is too much the spirit of the English 
courts, (except the admiralty,) and of the English bar, and it is one 
of the causes why the country has now so great a business of 
reform on its hands. 

Mr. Crabb has not been so much afraid of going out of * the 
footsteps of the old English lawyers’ upon this subject, but has 
concisely mentioned the other works on the feudal law, besides 
those of England. 

The general plan of his work is thus stated in his preface. ‘To 
give form and consistency to the numerous historical notices which 
lie scattered in the works of others, to present in a regular series 
all the most important facts which serve to show the state of the 
English Law at different periods, and to point out the various 
causes and consequences of the successive changes as they arose, 
is the object of this work. Others have, likewise, had a design in 
some respects similar; but have not put it into execution in such 
manner as to preclude all farther improvement. The works of 
Lord Coke abound with historical matter respecting English law ; 
but as he was an expounder of the law, and history was a subordi- 
nate consideration, he furnishes nothing like a regular narrative 
on the subject. The same remark applies to Mr. Justice Black- 


' Ch. 2, vol. 1, p. 44. 
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stone, unless his historical sketch, at the close of his Commen- 
taries, be excepted; but this is far too general to give a satisfac- 
tory view of the subject. Sir Matthew Hale’s History of the 
Common Law, though bearing this title, contains fewer historical 
facts than either of the two preceding works; being, for the most 
part, dissertations on disputed points 6f history, interspersed, no 
doubt, with some observations worthy of notice. Mr. Reeves’s 
History of English Law came so near in design and title to this 
work, that, when the writer first obtained a view of it, which was 
not until he had made some advances in his own, he conceived 
that nothing remained for him to do but to abridge that work, and 
carry it on to the present period; but on a further perusal, he found 
his own plan to differ in so many particulars from that pursued by 
Mr. Reeves, that he chose to follow his own course, and to quote 
that gentleman (in whose work he found much that was valuable) 
in the same manner as he did other authorities. These two 
works must therefore be considered as perfectly distinct, and 
differing from each other both in the selection and arrangement 
of the materials. Mr. Reeves’s work contains much more of the 
old law than what appeared to the writer of this work necessary 
to show the progress and successive changes of the law at different 
times. On the other hand, many anecdotes and facts, illustrative 
of the history of English Law, have found a place in this work 
which are not in Mr. Reeves’s.’ 

Mr. Reeves’s work consists of four volumes, and brings the 
history of the law down to the reign of Philip and Mary.' Mr. 
Crabb’s comprises the history down to the present time in one 
volume.. ‘The two works do not materially differ, excepting in 
extent of plan, and more particularly in respect to the space given 
to the early period of the history of the law. Mr. Reeves says, in 
regard to this part of the work, ‘It may not, perhaps, be unsatis- 
factory to the reader, who knows what respect is due to the vener- 
able remains of ou. ncient law, to be told that the whole of Glan- 
ville, and what seemed to be the most interesting part of Bracton, 
is incorporated into this work.’ Mr. Crabb’s work is then con- 
structed on an abridged plan of Mr. Reeves’s, but the plan is more 
abridged in the part relating to the ancient law. Blackstone’s 
concluding chapter is the most masterly outline of the history of 
the English law that has ever been given. Mr. Reeves distinctly 
professes in his work to fill up that outline; and Mr. Crabb’s is 
the same thing upon a more limited scale. All histories in some 


' A fifth edition of Reeves has recently been published in England bringing 
it down to the present time. 
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degree adopt a chronological method, the natural and obvious one 
for a history; but not to the same extent, of course, as journals and 
annals. And a very material part of the plan is the division of 
periods, and in this respect we cannot but think Blackstone’s 
division of the history of the law into four great periods is preferable 
to the subdivisions of particular reigns, after the manner, for the 
most part, of Mr. Reeves and Mr. Crabb. The taking longer 
periods gives the opportunity of rendering the work both more 
interesting and more instructive, by following the subjects more 
continuously. 

But speculations as to the best plan of a history of this sort, 
have less interest in this country at the present, than they will 
have when we begin to make histories of our own laws. 

The work of Mr. Crabb is sufficiently extensive in plan to serve 
the purposes of such a work to American lawyers generally. It 
gives a succinct account of the various changes of the law, without 
entering into any discussions of the innumerable questions natur- 
ally arising in the course of so very comprehensive a subject for 
so long a period. As a succinct record of the successive changes 
of the law, and the most important incidents in legal history, it 
will be a very convenient and useful work to the profession. 

The English, as well as ourselves, are too negligent of one part 
of the history of law. In regard to most of the laws, excepting 
those upon subjects of great popular excitement, it is very soon 
forgotten who drafted them, and who took an active part in pro- 
moting their passage. The preliminary steps towards the passage 
of a law, and the motives and grounds of support and opposition, 
the incidents, circumstances, and all the secret and open influences 
operating upon the measure, are matters of instruction as well as 
curiosity. The passage of a law, even that excites no agitation 
at the time, is, in many instances, as important as the event of a 
battle, and might be made no less interesting in the narration, 
but the battle goes into history, and the circumstances attending 
the changes of a law, too often into oblivion. ‘The journals of 
the legislatures, and the newspaper reports of speeches, in modern 
times, will throw a good deal of light upon the history of legislation, 
which comprehends the most important branch of the history of 
the law, but there are many incidents, in the course of legislation, 
as well as in the history of the changes of law by judicial decisions, 
sufficiently interesting to be remembered, but which can only be 
preserved by those diligent observers of the events and characters 
of their own times, who note down in their private memoranda, 
whatever they suppose posterity may have a curiosity to learn. 
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DWARRIS ON STATUTES. 


A General Treatise on Statutes: their Rules of Construction, and 
the Proper Boundaries of Legislation and Judicial Interpreta- 
tion. Including a Summary of the Practice of Parliament, and 
the Ancient and Modern Method of Proceeding in Passing Bills 
of every kind. With an Appendix of Precedents, Forms, Rules, 
and Orders. Part the First: Parliamentary. By Forrv- 
NATus Dwarris, of the Middle Temple, Esq. Barrister-at-law. 
London. Saunders & Benning. 1830. pp. 624. 


This volume contains some curious learning and interesting 
information concerning the mode of making laws in England, and 
the bodies which make them. The nature of the work may be 
judged of by the table of contents. 

Part. I. Ch. 1. Of statutes in general ; their place in the laws 
of England ; definition ; distinction from ordinances, patents, char- 
ters ; their original form and ancient history. Ch. I. Of the 
modern manner of proceeding in parliament, and the method of 
making laws; the forms observed at the opening of parliament, 
previous to the commencement of business ; the speaker’s election 
and prayer for the privileges of the house. Ch. 111. Of privilege 
in general ; the privileges claimed by the speaker, examined and 
traced. Ch. IV. The routine of introductory business in parlia- 
ment; the form and manner of proceeding with all bills, public 
and private ; public in what way introduced ; how private. Ch. V. 
Of bills during their pendency in parliament ; the first and second 
reading ; committee ; report ; committees of every kind incident- 
ally considered ; committees of supply ; of ways and means; elec- 
tion committees. Ch. VI. The proceedings continued till the 
period when the bill receives the royal assent ; and incidentally of 
conferences, amendments, and the rules and precedents in the 
case of bills of supply. Ch. VII. Who may sit and vote in par- 
liament; the manner of attending, speaking, and voting in both 
houses ; the manner of taking the chair, putting the question, &c. 
and giving the votes; divisions; proceedings between the two 
houses ; impeachments ; bills of attainder, pains and penalties, &c. ; 
adjournment ; prorogation; dissolution. Ch. VIII. Of particular 
sorts of private bills (fiscal or local) that begin in the house of 
commons ; applications for public money ; bills for compounding 
debts due to the crown ; petitions relating to crown lands; rever- 
sal of attainders ; inclosure or drainage bills ; turnpike road; canal ; 
tunnel or archway; railway or tram roads; ferries or docks; 
piers ; ports or harbors; building bridges; county rates; gaol or 
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house of correction; poor rate or workhouses; easy recovery of 
small debts; and bills for prolonging letters patent :_ of a personal 
nature. Ch. 1X. Of private bills (of a personal nature) which 
begin in the house of lords; divorce and estate bills ; of naturali- 
zation and name bills which are personal, but begin in either 
house ; of joint stock company bills; of powers of corporations 
created by act; of preparing and settling private bills; the proper 
clauses; fees; agents’ charges; approved precedents of private 
bills. 

The second part of the work, which is announced in this volume 
as preparing for publication, has not, that we are aware of, yet 
appeared. 

Many of the subjects which are treated in this work have, no 
doubt, been made familiar to many of our readers, from works on 
parliamentary practice and other treatises. Much of the work, 
however, especially those parts which relate to the mode of pro- 
ceeding in regard to private bills, contains matter which is not to 
be found in the law books which are common in this country. The 
great system with which these proceedings are conducted, and the 
extreme, perhaps not excessive, vigilance which is used to prevent 
the rights of individuals from being infringed by the exercise of 
legislative power, is well deserving of attention in the United 
States, where, if we mistake not, private acts, by which the rights 
and property of individuals may be very seriously affected, are often 
passed with great haste and incaution. 

The following extract shows the course to be pursued in obtain- 
ing an act for making a turnpike-road : 

‘ Bills for making turnpike-roads, or for the continuing or 
amending any act of Parliament passed for the purpose, or the in- 
crease or alteration of the existing tolls, rates, or duties upon any 
such road, or for widening or diverting any such road, have their 
inception in the House of Commons. And before any application 
is made to Parliament for any or either of the purposes above 
mentioned, besides the ordinary notices of such intended applica- 
tion to Parliament, inserted in the newspapers, and formerly fixed 
upon the door of the session-house by order of the Commons, and 
still required to be so by an unrepealed order of the Lords, a pre- 
vious application is required to be made to the parties concerned. 

‘ These notices may be fitly considered as to their form, time, 
and manner. 

‘Ist. For their form it is required, that they describe the par- 
ishes from, through, or into which the line of road passes, or (if a 
new road is to be made, or the old one diverted,) is intended to 
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pass ; and if an increase or alteration in any existing toll, rate, or 
duty is intended, the intention of proposing such increase or alter- 
ation must be expressed therein. If it be intended to use any 
plantations, gardens, or pleasure grounds, for the purposes of the 
act, notice must be served on the owners or occupiers thereof ; 
and proof will be required before the committee, that such notice 
has been served. If roads are to be widened, or branches made, 
or where a road is to be abandoned, the notice in each instance 
should specify the intention; and in the former cases name the 
parishes in which the extension is to take place. 

‘2nd. It is in the months of August, September, October, or 
November, immediately preceding the session of Parliament in 
which the application is intended to be made, that such notice 
must be inserted in the county paper, or if the said road is situate 
within the bills of mortality, in the London Gazette : it is now no 
longer required by the House of Cummons, to be fixed on the door 
of the session-house, in consequence of the order of the Commons 
to that effect being repealed. The standing order of the Lords to 
that effect, is still in force. 

‘3rd. But before any petition is presented to Parliament, appli- 
cation must be made to the owners, or reputed owners, and occu- 
piers of the lands, through which any such road is intended to be 
carried, or such alteration made ; and separate lists are ordered to 
be made of the names of such owners and occupiers, distinguish- 
ing them as 

Assents, 
Dissents, and 
Neuters. 

‘ Notices for enlarging the terms of particular Acts have been 
reported sufficient for repealing such Acts, and creating other 
powers. 

‘ The notices being duly given, there are still other directions 
to be complied with, precedent to the presentation of the petition 
to the House of Commons. Such are the injunctions, that “ when 
leave is intended to be asked to bring in a bill for making any 
turnpike-road, or for altering the line of any turnpike-road already 
made, by widening or diverting the same, or otherwise, a map or 
plan of such road, or intended alteration, upon the scale of not 
more than five, nor less than three inches to a mile, be deposited 
for public inspection at the office of the clerk of the peace of every 
county, riding, or division, through which such road is intended 
to be carried, or such alteration made, on or before the 30th day of 
September previous to the session of Parliament in which such 
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application is intended to be made ; which map or plan shall de- 
scribe the line of such intended road or alteration, and the lands 
through which the same is intended to be carried ; together with 
a book of reference, containing the list of the names of the owners, 
or reputed owners, and occupiers of such lands respectively.” 
Where diversions or branches are to be made, or the road is to be 
widened, the map should describe them, or show the spot. 

‘It is incumbent on the clerks of the peace to make a memorial 
of the time when such plan and book of reference was lodged in 
their respective offices, and to permit such documents to be inspect- 
ed and copied, &c. at all seasonable hours. But it is the duty of 
the person soliciting the bill, to see that a duplicate of the map or 
plan so deposited at the office of the clerk of the peace, as also the 
lists of assents and dissents before mentioned, be in due time 
lodged in the Private Bill Office of the House of Commons ; and 
the receipt acknowledged by one of the Clerks of that office, which 
must be done before any petition for the bill can be presented. 

‘ Another standing order of the House requires that an estimate 
of the proposed expense of the undertaking, signed by the person 
or persons making the same ; and an account of the money sub- 
scribed for carrying the work into execution, and the names of the 
subscribers, with the sums respectively subscribed by them, be 
lodged in like manner in the Private Bill Office. 

‘It is at this period that application is usually made to owners 
of lands, including the owners and occupiers of plantations, gardens, 
and pleasure grounds, which are to be taken for the purposes of 
the Act. 

‘ The petition is now to be presented to the House for leave to 
bring in the bill. The signatures to the petition will differ, as its 
prayer and object varies. If the application to Parliament be to 
make a new turnpike-road, it must be signed by some of the prin- 
cipal owners and occupiers of estates through or near which the 
road is intended to be carried. If it be to vary or alter the line 
of any turnpike-road already made, or continue to extend a former 
Act or Acts, then the petition must be signed by some of the com- 
missioners appointed under, or by virtue of such Act or Acts. In 
the former of these two cases, the petition falling within the de- 
scription of those which are “ to be carried on by tolls or duties to 
be levied on the subject,” &&c. according to the standing order of 
the 28th of February, 1734, will be referred to a committee. 

‘ Not so, if the petition pray to bring in a bill for the sole pur- 
pose of extending the term for the execution of the existing powers 
and provisions of any turnpike Act ; and if no alterations or amend- 
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ments are to be made in the powers and provisions of such Act, 
and no new clauses are to be introduced in such bill, except such 
as are required to be inserted in all turnpike Acts, by the standing 
orders of the two Houses of Parliament, or if the object of the 
application be the simple consolidation of any two or more turn- 
pike trusts into one and the same trust,! or if the petition is for 
extending the term of the trusts so consolidated,” then it shall not 
be necessary to refer such petition to a committee, but the bill may 
be ordered to be brought in pursuant to the prayer of such petition, 
and the committee on the bill shall examine whether the standing 
orders have been complied with. In like manner, the standing 
order of 1734 has been repealed, so far as relates to petitions for 
bills to continue or amend any Act for making, maintaining, keep- 
ing in repair, or improving any turnpike-road, by a standing order 
of the last session of Parliament. 

‘It is an instruction to the committee on the petition, that they 
do, in the first place, examine how far the preceding orders have 
been complied with, and report the same tothe House. The per- 
son, therefore, who affixed the notices, made the application to the 
parties interested, and deposited the map and book of reference 
at the office of the clerk of the peace, must attend in person, and 
produce the copy of the notices, the county papers in which they 
were inserted, the Gazettes, &c. 

‘ The plan, the answers to applications, the estimate of expenses, 
and the signature of the person making it, the list of subscribers, 
and sums respectively subscribed by them, must all be successively 
proved ; and it must be shown, that the map or plan, book of re- 
ference, lists of owners and occupiers, estimate of expense, and 
subscription list, were all lodged pursuant to the orders in the Pri- 
vate Bill Office. 

‘ The solicitor will then be called upon to prove the allegations 
of the petition, and if any former Acts were referred to in it, a 
copy printed by the King’s printer should be produced. This 
done, a report will be made from the committee, and leave given 
to bring in the bill. 

‘It is now proper to notice what provisions are required to be 
contained in the bill itself, and these are, 

‘Ist. A clause to prevent any person nominated as a commis- 
sioner from acting or voting in the business of the said turnpike, 


1 In both these cases, by the same order, the bill is to be considered, as to 
payment of fees, as a single bill. 

2 In this case, the bill is to be considered, as to the payment of fees, as a 
double bill. 
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unless he be possessed of an estate in land or personal estate to a 
certain value, specified in such bill : and the qualification is extend- 
ed to heirs apparent of persons possessed of an estate in land to 
a certain value, to be specified. 

‘2ndly. That in all bills for making or altering a turnpike- 
road, there be inserted a clause for compelling subscribers to make 
payment of the sums severally subscribed by them. 

‘3dly. That there be also a clause obliging the commissioners 
or trustees to take security from their treasurer or receiver, for the 
faithful execution of his office. 

‘ Besides these provisions, which are essential to the bill, it is 
sometimes thought expedient to give a power, in case a change in 
the line of road should become advisable, to effect exchanges of 
land for this purpose. 

‘The usual time to go into the committee on the bill, is when a 
month has expired after the presentation of the petition. 

‘Before the committee in both Houses, the allegations of the 
preamble must be proved ; where the application is to make a new 
road, or a new branch, or to divert or widen a road, the estimate 
signed by the surveyor, the lists of subscribers, the map and plan, 
and an account of the tolls expected to be collected, should be 
brought forward. 

‘ By a standing order of 1811, all maps or plans of road pre- 
pared for the use of the House, shall be upon the scale of one inch 
toa mile. Where the plan is found defective, or requires to be 
varied, owing to any changes in the bill, the committee has power 
to effect the alteration, the chairman marking the same with his 
initials. 

‘ Persons concerned or interested in bills for making or repairing, 
or for widening or diverting any turnpike-road, are allowed to sig- 
nify that consent to the bill by affidavit taken and authenticated 
according to the form prescribed by the General Turnpike Act, 3 
Geo. 4. c. 126. This act contains many clauses applicable to, 
and that are intended to control, the provisions of all special turn- 
pike Acts, and thereby renders the introduction of such clauses 
into special Acts no longer necessary, and consequently saves great 
expense. 

‘ Where it is sought to amend or alter a former act, or where the 
application is for the extension of an existing term of years, the 
duration of the term in existence will necessarily appear ; and it 
will accordingly be decided, whether the term in existence shall 
be determined, and a new term granted, to commence from the 
passing of the amended act, or whether a further term will be 











1831.] Dwarris on Statutes. 225 


granted to commence upon the expiration of the existing term. 
If the tolls are meant to be increased, it should be shown in what 
proportion such increase is to be made ; and at all events the state 
of the accounts, the receipts, and expenditures, and debts on the 
credit of the tolls, ought to be produced before the committee. 
In case of exchanges of land made by virtue of the bill as before 
mentioned, Parliament requires the owners and occupiers of the 
lands to be given in exchange, to subscribe their signatures to the 
bill, and such signatures to be proved by a person who saw them 
subscribed. 

‘It remains only to notice, before concluding this account of the 
proceedings on road bills, the additional forms required by the 
standing orders of the House of Lords. The notices to be proved 
are the same in both Houses, except that the order of the Lords 
requiring the notices to be fixed on the doors of the session-house 
remains unrepealed. The mention of the names of the parishes 
and townships through which the road is intended to be carried, 
is peremptorily required by the order of both Houses. An esti- 
mate of the probable time within which the whole of such work 
may be completed, is further required by the Lords to be annexed 
to the map or plan. Also it is ordered : 

‘That no bill for any turnpike-road whereby power shall be 
given to make a new road, or to alter or vary the line of road be- 
fore used, for any space exceeding one hundred yards, shall be read 
a third time in this House, unless previously to such bill being 
brought to this House from the Commons, a map or plan of such 
intended new road, or of any intended alteration in any road already 
made, (as the case may be,) shall have been deposited with the 
clerk of the Parliament ; in which map or plan shall be described 
the line of such intended new road, or of such intended alteration, 
and the lands through which the same is intended to be carried, 
together with a book of reference, containing a list of the names 
of the owners, or reputed owners, and also the occupiers of such 
lands respectively ; and that there be also annexed to the said 
map or plan an estimate of the expense of such undertaking, (in 
cases where provision is intended to be made for raising money to 
defray such expense,) such estimate to be signed by the person or 
persons making the same; and if such money is proposed to be 
raised by subscription, that there be also annexed to the said map 
or plan an account of the money subscribed for that purpose, and 
the names of the subscribers, with the sums by them subscribed 
respectively : and there shall also be annexed to such map or plan 
an estimate of the probable time within which the whole of such 
work may be completed, if not prevented by inevitable accident.’ 
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‘The order of the Lords relative to the payment of purchase 
money into the Bank, applies to road bills, where money is, under 
the provision of such Act, to be laid out in the purchase of other 
lands, &c., and must be construed, reddendo singula singulis ; the 
allowance for inclosure and drainage being referable only to bills 
for such purposes.’ pp. 331 — 338. 

The expense of obtaining private acts in Great Britain, is, as 
might be expected, very serious. The causes of this great expense 
are rendered quite apparent by the following passages from our 
author : 

‘ The fees in the House of Lords were established by a table in 
the year 1725, and revised and approved in the year 1824. A 
valuable report of a select committee of the House of Lords upon 
the fees and charges payable upon private bills, was ordered to be 
printed on the 12th of June, 1827. From such report, it appears, 
that the fees incurred by parties to private bills in the House of 
Lords, although the rate of fees is in some respects higher, are, 
however, greatly less in the total amount, than the fees paid upon 
the same bills in the House of Commons. This is owing in part 
to the circumstance, that any opposition made to such bills usual- 
ly takes place whilst the bill is in the House of Commons, and in 
part also to the fees in that House fur ingrossing the bill. The 
method, say the Lord’s committee, of charging fees upon the in- 
grossment of bills, at the same rate per press, whether the number 
of folios contained in each press be many or few, has led to much 
unnecessary expense and great inconvenience; the ingrossing 
clerks writing in a large, loose, and irregular hand, so as to increase 
the number of presses and their amount of profits, and bills being 
rendered unnecessarily cumbrous, and filling the repositories of 
these records in a manner highly inconvenient to the public. 

‘ The rate of charge by the several parliamentary agents, for 
the seryices which they render to their employers, is not regulated 
by any ides or uniform standard, but varies with different agents, 
which occasioned the select committee of the Lords to recommend 
to that House, that there should be established by law a power to 
audit and tax the charges of all parliamentary agents, when re- 
quired by the parties concerned. The statute 6 Geo. 4. c. 123,1 
was enacted for similar purposes with respect to the House of 
Commons. This was rendered the more necessary, as the rate of 
charges seems to have increased considerably of late years; which 


' An Act ‘to establish a taxation of costs on private bills in the House of 
Commons, and to prohibit the sale of certain offices under the serjeant-at 
arms attending the House of Commons.’ 
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the Lords’ committee say is attributable in part, to the nature of 
the standing orders, and the ambiguous manner in which some of 
them are expressed, and which has given a greater scope for oppo- 
sition. Some of the charges too, frequently made by parliament- 
ary agents, it was admitted on the evidence before the select 
committee of the Lords, were for services which were not actu- 
ally performed: other charges were represented to exceed very 
far the value of the services rendered, more especially as the 
agent appears to be entitled, by long usage, to a considerable 
solicitation fee, which is of course still larger when any opposition 
to a bill creates more trouble, and a more protracted attendance. 

‘ The agents employed in conducting private bills through Par- 
liament, are of two descriptions: Ist, In-door agents, so called, 
who are clerks of one or other of the Houses of Parliament ; 
there are in the House of Lords two, and in the House of Commons 
about eight or nine. And 2ndly, Out-door agents ; most of whom 
employ themselves in this business exclusively, and are not gener- 
ally either attorneys, solicitors, or writers to the signet, nor neces- 
sarily attached to any branch of the legal profession: these are 
rather more numerous than the in-door agents. 

‘The increased number of private bills, and their nature, 
attest the progress of public improvements in this country They 
also demonstrate the variety, as well as the magnitude of the 
interests involved in these proceedings. The average annual 
expense incurred in passing these bills through Parliament, includ- 
ing the House fees, and the charge of Parliamentary agent, 
printer, and solicitor, are estimated at not less than 300,000. 
per annum.’ pp. 383 — 385. 


‘A table of Fees to be demanded and taken by the Officers and 
Servants of the House of Commons.—1700. 


To Mr. Speaker. 
£. s. d, 
For every private bill [but see p. 470, No. 8, as to ; 
Inclosure Bills.|_ . ’ ' ‘ ; ‘ . 5 0 0 
For every private enacting clause, the same fee as for 
a bill. 
And if the bill concerns a county, or counties, 
or corporation, or corporations, or in the case of 
such-like bills, called double bills, a double fee 
[but see p. 470, as to Turnpike Biils.} 


To Mr. Speaker’s Secretary. 
For every private bill : , . 010 0 
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For every private enacting clause, the same fee as for 
a bill. 

And if the bill concerns a county, or counties, or 
corporation, or corporations, or in the case of 
such-like bills, called double bills, a double fee. 

or every warrant, signed by Mr. Speaker, for a new 
writ, commitment, discharge, or witness to attend 


To the Clerk, and the officers under him. 


To the Clerk. 

For every private bill :— 

For the several readings . 

For breviating, amendments, interlocutory erdets, 
and other proceedings 

For the order of commitment : 

For every private enacting clause, the same fee as for 
a bill. 

And if the bill concerns a county, or counties, or 
corporation, or corporations, or in the case of such- 
like bills, called double bills, double fees. 

For every order upon motion, or petition, or committee 
appointed in private matters ; or copies of them, or 
of committees in ae matters ; taken out by any 
person 

For every order for the commitment or discharge of 
any person 

For copies of all petitions, reports, or other matters out 
of the Journals, if under ten sheets 

If above ten sheets, per sheet 

For every search in the Journals 

For copies of bills, per sheet 

But if for members 

For ingrossing bil's, per press 

For every hearing at the bar, from cath sip 

For attending committees of the whole House, or grand 
committees, in private concerns 

And for preparing the report, and transcribing 

For reading at the table, and entering in the Journal, a 
report in private matters, if long 

If short 

For swearing every sanealioe without wa within doors 
(upon the clerk of the crown’s return upon any va- 
cancy) after the sessions begun, and filing the certifi- 
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cate, and entering it in the return book 

For the test, by Act of Parliament, at the table 

For swearing every person at the table, in order to be 
naturalized 


To the Clerk Assistant. 


For every private bill 
For every private enacting clause, the same fee as for 
a bill. 

And if the bill concerns a county, or counties, or 
corporation, or corporations, or in the case of 
such-like bills, called double bills, a double fee. 

For every hearing at the bar, from each side , 

For attending committees of the whole House, or grand 
committees, in private concerns 

For every order of such committees 

For reading every petition in private matters 


To the Clerk of the Committee of Elections. 


For attending the hearing of the merits of the cause 
For drawing ‘the report 

For a fair copy of the report for the chairman 

For each exhibit 

For the examination of a witness 

For each order of the committee 


To the four clerks without doors attending upon 
committees. 


For attending to adjourn a committee upon a private 
bill or petition 
For attending a sitting of the committee upon such bill, 
or petition 
For drawing and transcribing the report for such com- 
mittee 
And where the bill or r petition concerns a county, 
corporation, or body of people, or in such-like 
cases, (in which double fees are paid to the offi- 
cers of the House) double fees. 
For a summons for a witness to attend a committee 
For examining a witness, or taking the consent of a 
party to the passing of a bill 
For every deed, or other exhibit, made use of before 
the committee 


5 


To the chief clerk without doors (being one of the four 
VOL. VI.—NO. XI. 29 
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clerks without doors) who receives the fees, and pays 
them to the officers of the House : for so oe 
For every private bill 
For every private enacting clause, the same few: as for 
a bill. 
And if a bill concerns a county, or counties, or 
corporation, or corporations, or in the case of 
such-like bills, called double bills, a double fee. 


To the Serjeant, and the officers under him. 


To the Serjeant. 

For every private bill 

For every private enacting clause, the same fee as ox 
a bill. 

And if the bill concerns a county, or counties, or 
corporation, or corporations, or in the case of 
such-like bills, called double bills, a double fee. 

For taking a knight into custody 

For taking a gentleman into custody 

For every day i in custody : 

From every knight of the shire when sworn into the 
House (upon the clerk of the crown’s return upon 
any vacancy) after the sessions begun 

From every burgess upon such vacancy 

From every person sworn at the table, in onder to be 
naturalized : 

For every counsel pleading at the bar, or before any 
committee 

For bringing a criminal to the bar 

For riding charges, for every mile 


To the Housekeeper. 
For every private bill 
For every private enacting clause, the same fee as for 
a bill. 

And if the bill concerns a county, or counties, or 
corporation, or corporations, or in the case of 
such-like bills, called double bills, a double fee. 

For every private committee 
For every hearing at the bar 
For every prisoner discharged by the House 


To the two Door-keepers. 
For every private bill 
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For every private enacting clause, the same fee as for 
a bill. 

And if the bill concerns a county, or counties, or 
corporation, or corporations, or in the case of 
such-like bills, called double bills, a double fee. 

For attending a hearing at the bar in private matters 0 7 
For delivering papers at the door ; . 0 5 0 
Upon the discharge of every prisoner, to each 0 2 
From every member sworn (upon the clerk of the 
crown’s return upon any vacancy) after the sessions 
begun , P : ; ; ; : . 0 5 0 
To the four Messengers. 
For serving any summons of the House in private 
matters : ° : : 
For serving the orders of committees in in private matters 
For attending a prisoner, per diem 
For keeping the door at a private committee 


ooo oe 
wWHwWH 
ODA D 


Perused by me, 
22d February, 1731. Ar’ ONstow, Speaker.’ 





OLIVER'S SUMMARY. 

The Law Summary; a Collection of Legal Tracts on Subjects 
of General Application in Business. By Bensamin L. Otiver, 
Counsellor at Law. Boston. Marsh, Capen, & Lyon. 1831. 
pp. 348. 

The design of this work, as the author announces in the pre- 
face, ‘is to furnish a concise view of the law, in relation to certain 
subjects of frequent occurrence in business. In the selection of 
the subjects particular attention has been paid to their practical 
utility and general application. It is believed that little can be 
found in them which will not repay the reader, if impressed on 
the memory, and the cautions necessarily arising from them are 
carefully attended to in dealings with others.’ 

After suggesting the vexations of law-suits, which it is one of 
the objects of the author to prevent, he proceeds to say of the ‘ pro- 
verbial uncertainty of the law,’ that it ‘ produces contrary effects 
on persons of different characters. The timid and cautious are 
frequently deterred by it from going to law in the assertion of the 
plainest right ; while the bold and unprincipled will not hesitate, 
on the same account, to set up for the most flagrant wrong, any 
defence, however shameless and dishonest, if it can be brought, 
though only in appearance, under the shelter of any rule of tech- 
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nical law.’ Mr. Oliver thinks the law ought not to be reproached 
with all this uncertainty, but that it should rather be consicered 
as that of the result of the trial than of the law, which he illus- 
trates by the case of a failure to establish a right for want of evi- 
dence of a fact, which the party supposed he should be able to 
prove; and another case in which the construction of the same 
testimony might be different in different courts. In short, the 
uncertainty of most frequent occurrence is that of the facts, 
namely, first, as to what can be directly proved, and secondly, as 
to those which will or ought to be inferred from, or be considered 
as established by, those which are so proved. But he adds, that 
to those ignorant of the law it must necessarily be uncertain. And 
he puts out his book for the purpose of removing this cause of 
uncertainty in many ordinary transactions, and also to put the 
man of business on his guard in respect to those circumstances 
by which he may be most in danger of losing his rights or reme- 
dies. 

The first subject is contracts, in regard to which the author 
treats first of the different kinds, as implied, express, executed, 
executory, absolute, conditional, contingent, obligatory, void, 
voidable ; then of their requisites, as capacity to contract, consid- 
eration, consent, fraud, legality, mutuality. Chapter 2 treats of 
the construction, the performance and rescinding of contracts. 
4, contracts with married women; 5 and 6, the statute of 
frauds; 7, sales; 8, stoppage in transitu; 9, liens; 10, alter- 
ations, payments, acquittances, tender. Part 2, ch. 1, treats of 
agents and factors; 2, partnerships; 3, bills of exchange, &c. 
4, insurance; 5, shipping; 6, bottomry and respondentia; 7, 
carriers, innholders. 

Such are the subjects of this work, and from a cursory exam- 
ination of some of the chapters, they appear to be treated in a 
plain and popular manner, so that the work may be read with 
interest, even though the reader is not seeking for maxims and 
rules of practical application in business. The rules and doctrines 
contained in the work are such as every well informed man ought 
to be acquainted with, though his business is not that of making 
bargains, or his object, that of avoiding lawsuits. As a subject 
of philosophical inquiry and the gratification of a liberal and 
enlightened curiosity, a knowledge of the mercantile relations of 
men as parties to contracts and transactions, and the obligations 
by which they become mutually bound, are quite as important as 
the facts which go to constitute what commonly passes under the 
name of history. Mr. Oliver usually, but not invariably, refers to 











1831. ] New Law School m Virguua. 233 


his authority at the bottom of each paragraph, citing the page 
merely, and not the name of the case referred to. ‘These refer- 
ences make the book a useful one for lawyers, without diminish- 
ing its utility to others. It is, however, more particularly designed 
for others than members of the profession, to whom it may be 
recommended as a very useful and instructive epitome of the law 
on the several subjects which it embraces. 





INTELLIGENCE AND MISCELLANY. 





Gould’s Pleading. Preparing for publication, and nearly ready 
for the press. A Treatise on Pleading, by James Gould, LL. D. 
This work, which will form a volume of about 400 pages, Svo., is 
strictly original, both in plan and execution ; with scarcely a page of 
compilation in the whole. It has been the object of the learned 
author to make this title of the law, in all its parts, easily intelli- 
gible, by treating it, not as a collection of positive rules, (as our 
legal treatises and digests commonly do) but as a consistent, 
systematic, and rational science; and this has been effected by 
tracing the rules and doctrines of pleading to their elementary 
principles or reasons, except when these are too obvious to require 
such an elucidation. Those who have had the privilege of attend- 
ing Judge Gould’s Lectures will readily understand the plan of 
the work, and will as readily appreciate its merits; this treatise 
being but a new version, somewhat enlarged, of his Lectures on 
the same subject. Having had some opportunity of examining the 
MS., we are prepared to say to the public generally, (what we 
deem sufficient praise) that its publication will fully sustain the 
reputation of its author. 





New Law School in Virginia. Briscoe G. Baldwin intends 
opening a Law School in the town of Staunton, Virginia, to be 
continued permanently, if adequate encouragement shouid be 
received. ‘The mode of instruction will be a course of lectures 
and study, and frequent examinations. In order to devote the 
greater part of his time to the proposed school, he will, from its 
commencement, confine his practice to the Court of Appeals at 
Lewisburg, and the Federal and Circuit Superior Courts in 
Staunton. The first session will begin on the first of October, 
and continue until the first of July next following, without mter 
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mission, except during the terms of the Federal and Circuit Su- 
perior Courts. The tuition fees, per session, will be seventy-five 
dollars. 





Viva Voce Examination in Chancery. One question in regard 
to chancery reform in England, relates to the admission of viva 
voce testimony ; in regard to which it seems that the present Lord 
Chancellor has said, ‘ The proposition for having recourse to viva 
voce examinations, instead of interrogatories, is, I am glad to say, 
fully admitted and approved of.” The London Law Magazine 
remarks upon this subject, that ‘ the expediency of this suggestion, 
though it is sanctioned by the high authority of Mr. Spence, is 
beginning to be regarded as very doubtful indeed: and we think it 
very likely that the objections urged by Lord Lyndhurst, in his 
speech, Feb. 5th, will ultimately prevail.’ These objections are, 
that ‘ almost all the advantages of viva voce evidence would be lost 
if the evidence were to be taken before one judge; and another 
judge, who had not heard the witnesses examined, should pro- 
nounce upon it.’ ‘ With the mode of examination suggested by his 
noble and learned friend, it was almost impossible that in the ma- 
jority of cases, the examination could be completed in a single sit- 
ting. An adjournment must take place, and the consequence 
would be, that the very evil which the court of equity was most 
anxious to obviate, would take place —namely, that one party 
would have an opportunity of framing his evidence, after having 
heard that which was opposed to him, and thus a fabricated de- 
fence would be offered to the court.’ 





APPOINTMENTS. 


District Attorneys of the United States. Thomas B. Monroe, 
District Attorney of the United States for the District of Kentucky, 
in place of John Speed Smith, resigned: Daniel Le Roy, in 
Michigan: Nathaniel 8. Benton, Northern District of New York, 
in place of Samuel Beardsley, elected to Congress: David E. 
Baker, in Illinois, in place of Samuel McRoberts: Thomas E. 
Burfoot, for the Western District of Virginia, in place of Robert 
Stannard, resigned. 
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QUARTERLY LIST OF LAW PUBLICATIONS. 


AMERICAN. 

Reports of Cases adjudged in the Court of Common Pleas, Quarter Ses- 
sions, Oyer and Terminer, and Orphans’ Court of the First Judicial District 
of Pennsylvania. By John W. Ashmead. 

Reports of Cases adjudged in the Supreme Court of Pennsylvania, by 
Wm. Rawle, Jr., Charles B. Penrose, and Frederick Watts, Counsellors at 
Law. No. 3, forming the Ist volume. 

Reports of Cases argued and determined in the Supreme Court of Judica- 
ture, and in the Court for the trial of impeachments and the correction of 
errors of the State of New York. By John L. Wendell, Counsellor at Law. 
Vol. 5. 

The case of the Cherokee Nation against the State of Georgia, argued 
and determined at the Supreme Court of the United States, January Term, 
1831; with an appendix, containing the opinion of Chancellor Kent on the 
case; the Treaties between the United States and the Cherokee Indians; 
Act of Congress, 1802, entitled,‘ An act to regulate intercourse with the 
Indian tribes,’ &c. and the Laws of Georgia relative to the country occupied 
by the Cherokee Indians, within the boundary of that State. By Richard 
Peters, Counsellor at Law. Washington. Thompson & Homans. 1831. 

Connecticut Reports, Vol. VII, Part II. Containing the Decisions of 
1829. By Thomas Day. Hartford. Packard & Butler. 1831. 

The Law Summary ; a Collection of Legal Tracts on Subjects of General 
Application in Business. By Benjamin L. Oliver, Counsellor at Law. 
Boston. Marsh, Capen, & Lyon. 1831. 

A Digest of the Laws of Pennsylvania from the year 1710 to the 7th of 
April 1830. By John W. Purden. 

ENGLISH REPUBLISHED. 

A Supplement to the Reports in Chancery of Francis Vesey, Sen. Esq. 
during the time of Lord Hardwicke, comprising Corrections of Statements, 
and Extracts of the Decrees and Orders from the Registrar’s books, refer- 
ences to the cases cited, subsequent determinations of the several points, 
some MSS. cases, new marginal notes, and a copious index. By R. Belt, 
Esq. Barrister at law. First American from the last London Edition. 1 
vol. royal 8vo. Philadelphia. R.H. Small. 1831. 

A History of English Law, or an attempt to trace the rise, progress, and 
successive changes of the common law from the earliest period to the 
present time, by George Crabb, Esq. of the Inner Temple, Barrister at Law. 
First American edition, with definitions and translations of law terms and 
phrases, additional references, dates of successive changes, explanations of 
abbreviations, &c. Burlington. C. Goodrich. 1331. 

Reports of cases argued and determined in the English Ecclesiastical 
Courts; with Tables of the Cases and Principal matters. Edited by Ed- 
ward D. Ingraham, Esq. of the Philadelphia Bar. Vol. 1st, containing 
Philimore’s Reports. 

ENGLISH. 

Forms of Decrees in Equity and of orders connected with them, with 
Practical Notes. By Henry Wilmot Seton, of Lincoln’s Inn, Barrister at 
Law. 1 vol. 8vo. ‘ 

Bell’s Supplement to Vesey Senior’s Reports. 
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An Introduction to the Law relative to Trials at Nisi Prius. By Sir F 
Buller, Bart., late one of the Justices of his Majesty’s Court of Common 
Pleas. 7th edition, with copious Annotations, by R. W. Bridgman, Esq. 1 
vol. 8vo. 

A General Treatise on Statutes; their Rules of Construction, and the 
Proper Boundaries of Legislation and Judicial Interpretation. Including a 
Summary of the Practice of Parliament, and the Ancient and Modern 
Method of Proceeding in Passing Bills of every kind. With an Appendix 
of Precedents, Forms, Rules, and Orders. By Fortunatus Dwarris, of the 
Middle Temple. 8vo. pp. 624 and xxxiv. 

Juridical Letters, addressed to Sir Robert Peel in reference to the present 
crisis of Law Reform. Letter III. By Eunomus. London. 1830. pp. 
134. 8vo. [We have noticed the former letters of Eunomus in the last 
April number of the Jurist, and shall probably notice the third more partic- 
ularly in a future Jurist.] 

Digest of Criminal Law. This work is alphabetically arranged, and 
comprises the whole of the alterations lately made in the Criminal Law, 
including the new Statute relating to Forgery. An Abstract of all the 
reported Cases is likewise given up to the end of Hilary Term, 1831, to- 
gether with a notice of some points decided by the Judges under the late 
Special Commissions ; and the work will be found to be adapted, in its plan 
and arrangement, to the use of the Country Magistrate and private Gentle- 
man, as well as to that of the members of the Legal Profession. 

Practical Points or Maxims in Conveyancing; being Selections from the 
MSS. of Mr. Butler, Mr. Preston, Mr. Bradley, Mr. Barton, Sen., the late 
Mr. Downing, and others. The whole revised and alphabetically arranged 
for the use of Students and Practitioners. With Explanatory Remarks, and 
an Appendix containing Observations on Shelley’s settlement. By Charles 
Barton, Jr. Esq. of the Middle Temple. 8vo. 

Archbold’s Summary of the Law relative to Pleadings and Evidence in 
Criminal Cases; with Precedents of Indictments, &c., and the Evidence 
necessary to support them. Fourth edition, corrected and enlarged, with 
the Decisions and Statutes to the present time. By John Jervis, of the 
Middle Temple, Esq. Barrister at Law. 12mo. 

An Abridgment of the Law of Nisi Prius. By William Selwyn, Esq- 
Barrister at Law. The Eighth Edition, with considerable alterations and 
additions. In Two Vols. Royal 8vo. 

Concise Forms in Conveyancing. By Thomas Coventry, Esq. Barrister 
at Law. Fourth Edition. 

A Memoir of the Life of Robert Henley, Earl of Northington, Lord High 
Chancellor of Great Britain. By the Right Hon. Robert, Lord Henley, his 
Grandson. 12mo. 

A Treatise on the Parties to Actions, the Forms of Actions, and on Plead- 
ing; with Second and Third Volumes, containing Precedents of Pleadings 
in three volumes. By Joseph Chitty, Esq. of the Middle Temple, Barrister 
at Law. The Fifth Edition, corrected and enlarged. 

The Justice of the Peace and Parish Officer. By Richard Burn, LL. D. 
Twenty-sixth Edition, corrected and greatly enlarged, and containing a 
New Collection of Precedents. The titles ‘ Excise and Customs,’ ‘ Poor, 

,and Taxes.’ By J. Chitty, Esq. of the Middle Temple, Barrister, at Law. 
The rest of the Work by Thomas Chitty, Esq. of the Inner Temple. In Six 
Vols. 





